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of the inference to be drawn from such non assertive conduct because 
the actor has based his actions on the correctness of his belief, i.e., his 
actions speak louder than words. 

Of course, if the probative value of evidence of non assertive conduct 
is outweighed by the probability that such evidence will be unduly 
prejudicial, confuse the issues, mislead the jury, or consume too much 
time, the judge may exclude the evidence under Section 352. 

Under Section 1200, exceptions to the hearsay rule may be found 
either in statutes or in decisional law. Under existing law, too, the courts 
have recognized exceptions to the exclusionary rule in addition to those 
exceptions expressed in the statutes. See People v. Spriggs, 60 Cal.2d 
868, 874, 36 Cal. Rptr. 841, 844, 389 P.2d 377, 380 (1964). 
[Legislative Committee Comment (Assembly J., Apr. 6, 19(5)] 

Definitions: 
Evidence, see § 140 
Hearing, see § 145 
Law, see § 160 
Proof, see § 190 
Statement, see § 225 

CROSS-REFERENCES 

See al80 the Cro88-Reference8 for Division 10 

§ 1201. Multiple hearsay 

1201. A statement within the scope of an exception to the 
hearsay rule is not inadmissible on the ground that the evi­
dence is hearsay evidence if the hearsay evidence of such state­
ment consists of one or more statements each of which meets 
the requirements of an exception to the hearsay rule. 

Comment. Section 1201 makes it possible to use admissible hearsay to 
prove another statement that is also admissible hearsay. For example, 
under Section 1201, an official reporter's transcript of the testimony 
at a previous trial may be used to prove the testimony previously given 
(EVIDENCE CODE § 1280) ; the former testimony may be used as evidence 
(EVIDENCE CODE § 1291) to prove that a party made a statement; and 
the party's statement is admissible against him as an admission (EVI­
DENCE CODE § 1220). Thus, under Section 1201, the evidence of the 
admission contained in the transcript is admissible because each of the 
hearsay statements involved is within an exception to the hearsay rule. 

Although no California case has been found where the admissibility 
of "multiple hearsay" has been analyzed and discussed, the practice 
is apparently in accord with the rule stated in Section 1201. See, e.g., 
People v. Collup, 27 Ca1.2d 829, 167 P.2d 714 (1946) (transcript of 
former �t�~�s�t�i�m�o�n�y� used to prove admission). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definitions: 

Evidence, see § 140 
Hearsay evidence, see § 1200 
Statement, see § 225 

Hearsay rule, see § 1200 
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§ 1202. Credibility of hearsay declarant 
1202. Evidence of a statement or other conduct by a de­

clarant that is inconsistent with a statement by such declarant 
received in evidence as hearsay evidence is not inadmissible 
for the purpose of attacking the credibility of the declarant 
though he is not given and has not had an opportunity to 
explain or to deny such inconsistent statement or other con­
duct. Any other evidence offered to attack or support the 
credibility of the declarant is admissible if it would have been 
admissible had the declarant been a witness at the hearing. 
For the purposes of this section, the deponent of a deposition 
taken in the action in which it is offered shall be deemed to 
be a hearsay declarant. 

Comment. Section 1202 deals with the impeachment of a declarant 
whose hearsay statement is in evidence as distinguished from the im­
peachment of a witness who has testified. It clarifies two points. First, 
evidence to impeach a hearsay declarant is not to be excluded on the 
ground that it is collateral. Second, the rule applying to the impeach­
ment of a witness-that a witness may be impeached by an inconsistent 
statement only if he is provided with an opportunity to explain or 
deny it-does not apply to a hearsay declarant. 

When hearsay evidence in the form of former testimony has been 
admitted, the California courts have permitted a party to impeach the 
hearsay declarant with evidence of an inconsistent statement made by 
the hearsay declarant after the former testimony was given, even 
though the declarant was never given an opportunity to explain or 
deny the inconsistency. People v. Collup, 27 Cal.2d 829, 167 P.2d 714 
(1946). Apparently, however, former testimony may not be impeached 
by evidence of an inconsistent statement made prior to the former 
testimony unless the would-be impeacher either did not know of the 
inconsistent statement at the time the former testimony was given or 
unless he had provided the declarant with an opportunity to explain 
or deny the inconsistent statement. People v. Greenwell, 20 Cal. App.2d 
266,66 P.2d 674 (1937), as limited by People v. Collup, 27 Cal.2d 829, 
167 P .2d 714 (1946). The courts permit dying declarations to be im­
peached by evidence of contradictory statements by the deceased de­
spite the lack of any foundation, for only in very rare eases would it be 
possible to provide the declarant with an opportunity to explain or 
deny the inconsistency. People v. Lawrence, 21 Cal. 368 (1863). 

Section 1202 substitutes for this case law a uniform rule permitting 
a hearsay declarant to be impeached by inconsistent statements in all 
cases, whether or not the declarant has been given an opportunity to 
explain or deny the inconsistency. If the hearsay declarant is unavail­
able as a witness, the party against whom the evidence is admitted 
should not be deprived of both his right to cross-examine and his right 
to impeach. Cf. People v. Lawrence, 21 Cal. 368, 372 (1863). If the 
hearsay declarant is available, the party electing to use the hearsay of 
such a declarant should have the burden of calling him to explain or 
deny any alleged inconsistencies. 
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Of course, the trial judge may curb efforts to impeach hearsay de­
clarants if he determines that the inquiry is becoming too remote from 
the issues that are actually at stake in the litigation. EVIDENCE CODE 
§ 352. 

Section 1235 provides that evidence of inconsistent statements made 
by a trial witness may be admitted to prove the truth of the matter 
stated. No similar exception to the hearsay rule is applicable to a 
hearsay declarant's inconsistent statements that are admitted under 
Section 1202. Hence, the hearsay rule prohibits any such statement 
from being used to prove the truth of the matter stated. If the declarant 
is not a witness and is not subject to cross-examination upon the subject 
matter of his statements, there is no sufficient guarantee of the trust­
worthiness of the statements he has made out of court to warrant their 
reception as substantive evidence unless they fall within some recog­
nized exception to the hearsay rule. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Conduct, see § 125 
Declarant, see § 135 
Evidence, see § 140 
Hearsay evidence, see § 1200 
Statement, see § 225 

§ 1203. Cross-examination of hearsay declarant 
1203. (a) The declarant of a statement that is admitted as 

hearsay evidence may be called and examined by any adverse 
party as if under cross-examination concerning the statement. 

(b) This section is not applicable if the declarant is (1) a 
party, (2) a person identified with a party within the meaning 
of subdivision (d) of Section 776, or (3) a witness who has 
testified in the action concerning the subject matter of the 
statement. 

(c) This section is not applicable if the statement is one 
described in Article 1 (commencing with Section 1220), Ar­
ticle 3 (commencing with Section 1235), or Article 10 (com­
mencing with Section 1300) of Chapter 2 of this division. 

(d) A statement that is otherwise admissible as hearsay evi­
dence is not made inadmissible by this section because the de­
clarant who made the statement is unavailable for examination 
pursuant to this section. 

Comment. Hearsay evidence is generally excluded because the de­
clarant was not in court and not subject to cross-examination before 
the trier of fact when he made the statement. People v. Bob, 29 Cal.2d 
321, 325, 175 P.2d 12, '1.5 (1946). 

In some situations, hearsay evidence is admitted because there is 
either some exceptional need for the evidence or some circumstantial 
probability of its trustworthiness, or both. People v. Brust, 47 Cal.2d 
776, 785, 306 P.2d 480, 484 (1957) ; Turney v. Sousa, 146 Cal. App.2d 
787, 791, 304 P.2d 1025, 1027-1028 (1956). Even though it may be 
necessary or desirable to permit certain hearsay evidence to be ad-
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mitted despite the fact that the adverse party had no opportunity to 
cross-examine the declarant when the hearsay statement was made, 
there seems to be no reason to prohibit the adverse party from cross­
examining the declarant concerning the statement. The policy in favor 
of cross-examination that underlies the hearsay rule, therefore, indi­
cates that the adverse party should be accorded the right to call the 
declarant of a statement received in evidence and to cross-examine him 
concerning his statement. 

Section 1203, therefore, reverses (insofar as a hearsay declarant is 
concerned) the traditional rule that a witness called by a party is a 
witness for that party and may not be cross-examined by him. Because 
a hearsay declarant is in practical effect a witness against the party 
against whom his hearsay statement is admitted, Section 1203 gives 
that party the right to call and cross-examine the hearsay declarant 
concerning the subject matter of the hearsay statement just as he has 
the right to cross-examine the witnesses who appear personally and 
testify against him at the trial. 

Subdivisions (b) and (c) make Section 1203 inapplicable in certain 
situations where it would be inappropriate to permit a party to exam­
ine a hearsay declarant as if under cross-examination. Thus, for ex­
ample, subdivision (b) does not permit counsel for a party to examine 
his own client as if under cross-examination merely because a hearsay 
statement of his client has been admitted; and, because a party should 
not have the right to cross-examine his own witness merely because the 
adverse party has introduced a hearsay statement of the witness, wit­
nesses who have testified in the action concerning the subject matter 
of the statement are not subject to examination under Section 1203. 

Subdivision (d) makes it clear that the unavailability of a hearsay 
declarant for examination under Section 1203 has no effect on the ad­
missibility of his hearsay statements. The subdivision forestalls any 
argument that availability of the declarant for examination under Sec­
tion 1203 is an additional condition of admissibility for hearsay evi­
dence. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Declarant, see § 135 
Hearsay evidence, see § 1200 
Statement, see § 225 

Examination of witnesses, method and scope, see §§ 760-778 
Offer of proof unnecessary on cross-examination, see § 354 
Similar provision: 

Person upon whose statement an expert bases his opinion, examination as if under 
cross-examination, see § 804 

§ 1204. Hearsay statement offered against criminal defendant 

1204. A statement that is otherwise admissible as hearsay 
evidence is inadmissible against the defendant in a criminal 
action if the statement was made, either by the defendant or 
by another, under such circumstances that it is inadmissible 
against the defendant under the Constitution of the United 
States or the State of California. 
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Comment. Section 1204 is a statutory recognition that hearsay evi­
dence that fits within an exception to the hearsay rule may nonetheless 
be inadmissible under the Constitution of the United States or the Con­
stitution of California. Thus, Section 1220, which creates an exception 
for the statements of a party, is subject to the constitutional rule ex­
cluding evidence of involuntary confessions against a criminal de­
fendant. 

In People v. Underwood, 61 Ca1.2d 113, 37 Cal. Rptr. 313, 389 P.2d 
937 (1964), the California Supreme Court held that a prior incon­
sistent statement of a witness could not be introduced to impeach him 
in a criminal action when the statement would have been inadmissible 
as an involuntary confession if the witness had been the defendant. 
To the extent that the Underwood decision is based on constitutional 
principles, its effect is continued by Section 1204 and its principle is 
made applicable to all hearsay statements. 

Insofar as the Constitution of the United States is concerned, Sec­
tion 1204 refers only to those rules required to be observed in state 
proceedings. It is not intended to make applicable in proceedings in 
California courts those rules the United States Constitution requires to 
be observed only in federal proceedings. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Definitions: 

Criminal action, see § 130 
Hearsay evidence, see § 1200 
Statement, see § 225 

§ 1205. No implied repeal 
1205. Nothing in this division shall be construed to repeal 

by implication any other statute relating to hearsay evidence. 
Comment. Although some of the statutes providing for the admission 

of hearsay evidence will be repealed when the Evidence Code is en­
acted, a number of statutes will remain in the various codes. For the 
most part, these statutes are narrowly drawn to make a particular type 
of hearsay evidence admissible under specifically limited circumstances. 
To assure the continued validity of these provisions, Section 1205 states 
that they will not be impliedly repealed by the enactment of the Evi­
dence Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Hearsay evidence, see § 1200 
Statute, see § 230 

CHAPTER 2. EXCEPTIONS TO THE HEARSAY RUlE 

Article 1. Confessions and Admissions 

§ 1220. Admission of party 
1220. Evidence of a statement is not made inadmissible 

by the hearsay rule when offered against the declarant in an 
action to which he is a party in either his individual or repre­
sentative capacity, regardless of whether the statement was 
made in his individual or representative capacity. 
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Comment. Section 1220 states existing law as found in subdivision 2 
of Section 1870 of the Code of Civil Procedure. The rationale under­
lying this exception is that the party cannot object to the lack of the 
right to cross-examine the declarant since the party himself made the 
statement. Moreover, the party can cross-examine the witness who testi­
fies to the party's statement and can explain or deny the purported ad­
mission. The statement need not be one which would be admissible if 
made at the hearing. See Shields v. Oxnard Harbor Dist., 46 Cal. 
App.2d 477, 116 P.2d 121 (1941). 

In a criminal action, a defendant's statement is not admissible under 
this section unless it was made voluntarily. EVIDENCE CODE § 1204. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Confession of defendant in criminal action, see §§ 402, 405, 1204 
Definitions: 

Action, see § 105 
Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
Nolo contendere plea, see Penal Code § 1016 
Withdrawn plea of guilty, or offer to plead guilty, see § 1153 

§ 1221. Adoptive admission 
1221. Evidence of a statement offered against a party is not 

made inadmissible by the hearsay rule if the statement is one 
of which the party, with knowledge of the content thereof, has 
by words or other conduct manifested his adoption or his belief 
in its truth. 

Comment. Section 1221 restates an exception found in subdivision 3 
of Section 1870 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility against criminal defendant, see § 1204 
Admission made during compromise negotiations, see §§ 1152, 1154 
Definitions: 

Conduct, see § 125 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

§ 1222. Authorized admission 
1222. Evidence of a statement offered against a party is not 

made inadmissible by the hearsay rule if; 
(a) The statement was made by a person authorized by the 

party to make a statement or statements for him concerning 
the subject matter of the statement; and 

(b) The evidence is offered either after admission of evi­
dence sufficient to sustain a finding of such authority or, in 
the court's discretion as to the order of proof, subject to the 
admission of such evidence. 
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Comment. Section 1222 provides a hearsay exception for authorized 
admissions. Under this exception, if a party authorized an agent to 
make statements on his behalf, such statements may be introduced 
against the party under the same conditions as if they had been made 
by the party himself. The authority of the declarant to make the state­
ment need not be express; it may be implied. It is to be determined in 
each case under the substantive law of agency. Section 1222 restates 
an exception found in the first portion of subdivision 5 of Section 1870 
of the Code of Civil Procedure. See Tentative Recommendation and a 
Study Relating to the Uniform Rules of Evidence (Article VIII. Hear­
say Evidence), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES 
Appendix at 484-490 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility against criminal defendant, see § 1204 
Admission made during compromise negotiations, see §§ 1152, 1154 
Definitions: 

Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
Order of proof, see § 320 

§ 1223. Admission of co-conspirator 
1223. Evidence of a statement offered against a party is not 

made inadmissible by the hearsay rule if: 
(a) The statement was made by the declarant while partic­

ipating in a conspiracy to commit a crime or civil wrong and in 
furtherance of the objective of that conspiracy; 

(b) The statement was made prior to or during the time 
that the party was participating in that conspiracy; and 

(c) The evidence is offered either after admission of evi­
dence sufficient to sustain a finding of the facts specified in 
subdivisions (a) and (b) or, in the court's discretion as to the 
order of proof, subject to the admission of such evidence. 

Comment. Section 1223 is a specific example of a kind of authorized 
admission that is admissible under Section 1222. The statement is ad­
mitted because it is an act of the conspiracy for which the party, as a 
co-conspirator, is legally responsible. People v. Lorraine, 90 Cal. App. 
317, 327, 265 Pac. 893, 897 (1928). See CALIFORNIA CRIMINAL LAW 
PRACTICE 471-472 (Cal. Cont. Ed. Bar 1964). Section 1223 restates an 
exception found in subdivision 6 of Section 1870 of the Code of Civil 
Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility against criminal defendant, see § 1204 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
Orf'~r of proof, see § 320 
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§ 1224. Statement of declarant whose liability or breach of duty is in issue 
1224. When the liability, obligation, or duty of a party to 

a civil action is based in whole or in part upon the liability, 
obligation, or duty of the declarant, or when the claim or right 
asserted by a party to a civil action is barred or diminished by 
a breach of duty by the declarant, evidence of a statement 
made by the declarant is as admissible against the party as it 
would be if offered against the declarant in an action involving 
that liability, obligation, duty, or breach of duty. 

Comment. Section 1224 restates in substance a hearsay exception 
found in Code of Civil Procedure Section 1851 (superseded by Evi­
dence Code Sections 1224 and 1302). See Butte County v. Morgan, 76 
Cal. 1, 18 Pac. 115 (1888); Ingram v. Bob Jaffe Co., 139 Cal. App.2d 
193,293 P.2d 132 (1956) ; Standard Oil Co. v. Houser, 101 Cal. App.2d 
480, 225 P .2d 539 (1950). Section 1224, however, limits this hearsay 
exception to civil actions. Much of the evidence within this exception 
is also covered by Section 1230, which makes declarations against in­
terest admissible. However, to be admissible under Section 1230, the 
statement must have been against the declarant's interest when made; 
this requirement is not stated in Section 1224. 

Code of Civil Procedure Section 1851 provides for the admission of 
a declarant's statements in an action where the liability of the party 
against whom the statements are offered is based on the declarant's 
breach of duty. Butte County v. Morgan, 76 Cal. 1, 18 Pac. 115 (1888) ; 
Nye &1 Nissen v. Central etc. Ins. Corp., 71 Cal. App.2d 570, 163 P.2d 
100 (1945). Section 1224 of the Evidence Code refers specifically to 
"breach of duty" in order to admit statements of a declarant whose 
breach of duty is in issue without regard to whether that breach gives 
rise to a liability of the party against whom the statements are offered 
or merely defeats a right being asserted by that party. For example, 
in Ingram v. Bob Jaffe Co., 139 Cal. App.2d 193, 293 P.2d 132 (1956), 
a statement of a person permitted to operate a vehicle was admitted 
against the owner of the vehicle in an action seeking to hold the owner 
liable on the derivative liability of vehicle owners established by Vehi­
cle Code Section 17150. Under Section 1224, the statement of the 
declarant would also be admissible against the owner in an action 
brought by the owner to recover for damage to his vehicle where the 
defense is based on the contributory negligence of the declarant. 

Section 1302 supplements the rule stated in Section 1224. Section 
1302 creates an exception for judgments against a third person when 
one of the issues between the parties is the liability, obligation, or 
duty of the third person and the judgment determines that liability, 
obligation, or duty. Together, Sections 1224 and 1302 codify the hold­
ings of the cases applying Code of Civil Procedure Section 1851. See 
Tentative Recommendation and a Study Relating to the Uniform 
Rules of Evidence (Article VIII. Hearsay Evidence), 6 CAL. LAW 
REVISION COMM'N, REP., REO. & STUDIES Appendix at 491-496 (1964). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

8-46607 
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CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Definitions: 

Action, see § 105 
Civil action, see § 120 
Declaran t, see § 135 
Evidence, see § 140 
Statement, see § 225 

§ 1225. Statement of declarant whose right or title is in issue 
1225. When a right, title, or interest in any property or 

claim asserted by a party to a civil action requires a determina­
tion that a right, title, or interest exists or existed in the de­
clarant, evidence of a statement made by the declarant during 
the time the party now claims the declarant was the holder 
of the right, title, or interest is as admissible against the party 
as it would be if offered against the declarant in an action 
involving that right, title, or interest. 

Comment. Section 1225 expresses a common law exception to the 
hearsay rule that is recognized in part in Section 1849 of the Code of 
Civil Procedure. Section 1849 (which is superseded by Section 1225) 
permits the statements of predecessors in interest of real property to 
be admitted against the successors; however, the California cases fol­
low the general rule of permitting predecessors' statements to be ad­
mitted against successors of either real or personal property. Smith v. 
Goethe, 159 Cal. 628, 115 Pac. 223 (1911); 4 WIGMORE, EVIDENCE 
§ 1082 et seq. (3d ed. 1940). 

It should be noted that" statements made before title accrued in the 
declarant will not be receivable. On the other hand, the time of divesti­
ture, after which no statements could be treated as admissions, is the 
time when the party against whom they are offered has by his own 
hypothesis acquired the title; thus, in a suit, for example, between A's 
heir and A's grantee, A's statements at any time before his death are 
receivable against the heir; but only his statements before the grant 
are receivable against the grantee." 4 WIGMORE, EVIDENCE § 1082 at 
153 (3d ed. 1940). 

Despite the limitations of Section 1225, SOme statements of a grantor 
made after divestiture of title will be admissible; but another theory 
of admissibility must be found. For example, later statements of his 
state of mind may be admissible on the issue of his intent. EVIDENCE 
CODE §§ 1250 and 1251. Where it is claimed that a conveyance was in 
fraud of creditors, the later statements of the grantor may be admissi­
ble not as hearsay but as evidence of the fraud itself (cf. Bush &7 
Mallett Co. v. Helbing, 134 Cal. 676, 66 Pac. 967 (1901» or as declara­
tions of a co-conspirator in the fraud (cf. McGee v. Allen, 7 Ca1.2d 468, 
60 P.2d 1026 (1936»). See generally 4 WIGMORE, EVIDENCE § 1086 (3d 
ed.1940). 

Section 1225 supplements the rule provided in Section 1224. Under 
Section 1224, for example, a party suing an executor on an obligation 
incurred by the decedent prior to his death may introduce admissions 
of the decedent. Similarly, under Section 1225, a party sued by an 
executor on an obligation claimed to have been owed to the decedent 
may introduce admissions of the decedent. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Definitions: 

Action, see § 105 
Civil action, see § 120 
Declarant, see § 135 
Evidence, see § 140 
Property, see § 185 
Statement, see § 225 

§ 1226. Statement of minor child in parent's action for child's injury 

1227 

1226. Evidence of a statement by a minor child is not made 
inadmissible by the hearsay rule if offered against the plaintiff 
in an action brought under Section 376 of the Code of Civil 
Procedure for injury to such minor child. 

Comment. See the Comment to Section 1227. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Defini tions : 

Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

§ 1227. Statement of declarant in action for his wrongful death 
1227. Evidence of a statement by the deceased is not made 

inadmissible by the hearsay rule if offered against the plaintiff 
in an action for wrongful death brought under Section 377 of 
the Code of Civil Proceaure. 

Comment. Under existing law, an admission by a decedent is not ad­
missible against his heirs or representatives in a wrongful death action 
brought by them. Marks v. Reissinger, 35 Cal. App. 44, 169 Pac. 243 
(1917). Cf. Hedge v. Williams, 131 Cal. 455, 63 Pac. 721 (1901). The 
reason is that the action is a new action, not merely a survival of the 
decedent's action. This rule has been severely criticized and is con­
trary to the rule adopted by most American courts. Carr v. Duncan, 
90 Cal. App.2d 282, 285, 202 P.2d 855, 856 (1949). 

Under Section 1224, the admissions of a decedent are admissible to 
establish the liability of his executor. Similarly, when the executor 
brings an action for the decedent's death under Code of Civil Proce­
dure Section 377, the defendant should be permitted to introduce the 
admissions of the decedent. Without Section 1227, in an action between 
two executors arising out of an accident which was fatal to both par­
ticipants, the plaintiff executor would be able to introduce admissions 
of the defendant's decedent, but the defending executor would be un­
able to introduce admissions of the plaintiff's decedent. 

Section 1227 changes the rule announced in the California cases and 
makes the admissions of the decedent admissible in wrongful death 
actions. Section 1226 provides a similar rule for the analogous cases 
arising under Code of Civil Procedure Section 376 (action by parent of 
injured child). 

Section 1227 recognizes that, in an action brought under Code of 
Civil Procedure Section 377, the only reason for treating the admis­
sions of a plaintiff's decedent differently from those of a defendant's 
decedent is a technical procedural rule. The plaintiff in a wrongful 
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death action-and the parent of an injured child in an action under 
Code of Civil Procedure Section 376-stands in reality so completely 
on the right of the deceased or injured person that such person's ad­
missions should be admitted against the plaintiff, even though (as a 
technical matter) the plaintiff is asserting an independent right. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admission made during compromise negotiations, see §§ 1152, 1154 
Defini tions : 

Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

Article 2. Declarations Against Interest 

§ 1230. Declaration against interest 
1230. Evidence of a statement by a declarant having suffi­

cient knowledge of the subject is not made inadmissible by the 
hearsay rule if the declarant is unavailable as a witness and 
the statement, when made, was so far contrary to the de­
clarant's pecuniary or proprietary interest, or so far subjected 
him to the risk of civil or criminal liability, or so far tended 
to render invalid a claim by him against another, or created 
such a risk of making him an object of hatred, ridicule, or 
social disgrace in the community, that a reasonable man in 
his position would not have made the statement unless he be-
lieved it to be true. . 

Comment. Except for the requirement that the declarant be shown 
to be unavailable as a witness, Section 1230 codifies the hearsay excep­
tion for declarations against interest as that exception has been de­
veloped by the California courts (People 1). Spriggs, 60 Cal.2d 868, 36 
Cal. Rptr. 841, 389 P.2d 377 (1964» and possibly expands the excep­
tion. It is not clear whether the existing exception for declarations 
against interest applies to statements that make the declarant an object 
of hatred, ridicule, or social disgrace in the community. 

Under existing law, a declaration against interest is admissible re­
gardless of the availability of the declarant to testify as a witness. 
People v. Spriggs, 60 Ca1.2d 868, 36 Cal. Rptr. 841, 389 P.2d 377 
(1964). Section 1230, however, conditions admissibility upon the un­
availability of the declarant in order to require the proponent of the 
evidence to use the in-court testimony of the declarant if it is possible 
to do so. If the declarant disappoints the proponent and testifies incon­
sistently, the proponent may then show the prior inconsistent statement 
as substantive evidence of the facts stated. See EVIDENCE CODE § 1235 
and the Comment thereto. 

Section 1230 supersedes the partial and inaccurate statements of the 
exception for declarations against interest found in Code of Civil Pro­
cedure Sections 1853, 1870(4), and 1946(1). See People v. Spriggs, 
60 Cal.2d 868, 871-872, 36 Cal. Rptr. 841, 844-845, 389 P.2d 377, 380-
381 (1964). Thc requirement that the declarant have "sufficient knowl­
edge of the subject" continues the similar common law requirement 
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stated in Code of Civil Procedure Section 1853 that the declarant must 
have had some peculiar means-such as personal observation-for ob­
taining accurate knowledge of the matter stated. See 5 WIGMORE, EVI­
DENCE § 1471 (3d ed. 1940). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

CROSS-REFERENCES 
Admissibility against criminal defendant, see § 1204 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
Withdrawn plea of guilty, or offer to plead guilty, s~e § 1153 

Article 3. Prior Statements of Witnesses 

§ 1235. Inconsistent statement 
1235. Evidence of a statement made by a witness is not 

made inadmissible by the hearsay rule if the statement is in­
consistent with his testimony at the hearing and is offered in 
compliance with Section 770. 

Comment. Under existing law, when a prior statement of a witness 
that is inconsistent with his testimony at the trial is admitted in evi­
dence, it may not be used as evidence of the truth of the matters stated. 
Because of the hearsay rule, a witness' prior inconsistent statement 
may be used only to discredit his testimony given at the trial. Albert v. 
McKay & Co., 174 Cal. 451, 456, 163 Pac. 666, 668 (1917). 

Because a witness' inconsistent statement is not substantive evidence, 
the courts do not permit a party-even when surprised by the testimony 
-to impeach his own witness with inconsistent statements if the wit­
ness' testimony at the trial has not damaged the party's case in any 
way. Evidence tending only to discredit the witness is irrelevant and 
immaterial when the witness has not given damaging testimony. People 
v. Crespi, 115 Cal. 50, 46 Pac. 863 (1896); People v. Mitchell, 94 Cal. 
550, 29 Pac. 1106 (1892) ; People v. Brown, 81 Cal. App. 226, 253 Pac. 
735 (1927). 

Section 1235 permits an inconsistent statement of a witness to be 
used as substantive evidence if the statement is otherwise admissible 
under the conditions specified in Section 770-which do not include 
surprise on the part of the party calling the witness if he is the party 
offering the inconsistent statement. Because Section 1235 permits a 
witness' inconsistent statements to be considered as evidence of the 
matters stated and not merely as evidence casting discredit on the 
witness, it follows that a party may introduce evidence of inconsistent 
statements of his own witness whether or not the witness gave damag­
ing testimony and whether or not the party was surprised by the testi­
mony, for such evidence is no longer irrelevant (and, hence, inadmis­
sible) . 

Section 1235 admits inconsistent statements of witnesses because the 
dangers against which the hearsay rule is designed to protect are largely 
nonexistent. The declarant is in court and may be examined and cross-
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examined in regard to his statements and their subject matter. In many 
cases, the inconsistent statement is more likely to be true than the 
testimony of the witness at the trial because it was made nearer in time 
to the matter to which it relates and is less likely to be influenced by 
the controversy that gave rise to the litigation. The trier of fact has 
the declarant before it and can observe his demeanor and the nature of 
his testimony as he denies or tries to explain away the inconsistency. 
Hence, it is in as good a position to determine the truth or falsity of 
the prior statement as it is to determine the truth or falsity of the 
inconsistent testimony given in court. Moreover, Section 1235 will pro­
vide a party with desirable protection against the "turncoat" witness 
who changes his story on the stand and deprives the party calling him 
of evidence essential to his case. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility of extrinsic evidence of inconsistent statement, see § 770 
Credibility of witnesses, see § § 780, 785 
Definitions: 

Evidence, see § 140 
Hearing, see § 145 
Statement, see ~ 225 

Examination of witness regarding inconsistent statement, see § 769 
Hearsay rule, see § 1200 

§ 1236. Prior consistent statement 
1236. Evidence of a statement previously made by a wit­

ness is not made inadmissible by the hearsay rule if the state­
ment is consistent with his testimony at the hearing and is 
offered in compliance with Section 791. 

Comment. Under existing law, a prior statement of a witness that is 
consistent with his testimony at the trial is admissible under certain 
conditions when the credibility of the witness has been attacked. The 
statement is admitted, however, only to rehabilitate the witness-to 
support his credibility-and not as evidence of the truth of the matter 
stated. People v. Kynette, 15 Ca1.2d 731,753-754,104 P.2d 794, 805-806 
(1940) (overruled on other grounds in People v. Snyder, 50 Cal.2d 190, 
197,324 P.2d 1, 6 (1958)). 

Section 1236, however, permits a prior consistent statement of a wit­
ness to be used as substantive evidence if the statement is otherwise 
admissible under the rules relating to the rehabilitation of impeached 
witnesses. See EVIDENCE CODE § 791. 

There is no reason to perpetuate the subtle distinction made in the 
cases. It is not realistic to expect a jury to understand that it cannot 
believe that a witness was telling the truth on a former occasion even 
though it believes that the same story given at the hearing is true. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Admissibility of evidence of prior consistent statement, see § 791 
Credibility of witnesses, see §§ 780, 785 
Definitions: 

Evidence, see § 140 
Hearing, see § 145 
Statement, see § 225 

Hearsay rule, see § 1200 
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§ 1237. Past recollection recorded 
1237. (a) Evidence of a statement previously made by a 

witness is not made inadmissible by the hearsay rule if the 
statement would have been admissible if made by him while 
testifying, the statement concerns a matter as to which the 
witness has insufficient present recollection to enable him to 
testify fully and accurately, and the statement is contained 
in a writing which: 

(1) Was made at a time when the fact recorded in the writ­
ing actually occurred or was fresh in the witness' memory; 

(2) Was made (i) by the witness himself or under his di­
rection or (ii) by some other person for the purpose of record­
ing the witness' statement at the time it was made; 

(3) Is offered after the witness testifies that the statement 
he made was a .true statement of such fact; and 

(4) Is offered after the writing is authenticated as an accu­
rate record of the statement. 

(b) The writing may be read into evidence, but the writing 
itself may not be received in evidence unless offered by an 
adverse party. 

Comment. Section 1237 provides a hearsay exception for what is 
usually referred to as "past recollection recorded." Although the pro­
visions of Section 1237 are taken largely from the provisions of Section 
2047 of the Code of Civil Procedure, there are some substantive differ­
ences between Section 1237 and existing law. 

The existing law requires that a foundation be laid for the admis­
sion of such evidence by showing (1) that the writing recording the 
statement was made by the witness or under his direction, (2) that the 
writing was made at the time when the fact recorded in the writing 
actually occurred or at another time when the fact was fresh in the 
witness' memory, and (3) that the witness "knew that the same was 
correctly stated in the writing." Under Section 1237, however, the 
writing may be made not only by the witness himself or under his 
direction but also by some other person for the purpose of recording 
the witness' statement at the time it was made. In addition, Section 1237 
permits testimony of the person who recorded the statement to be used to 
establish that the writing is a correct record of the statement. Sufficient 
assurance of the trustworthiness of the statement is provided if the 
declarant is available to testify that he made a true statement and if 
the person who recorded the statement is available to testify that he 
accurately recorded the statement. 

Under subdivision (b), as under existing law, the statement is read 
into evidence but may not itself be introduced in evidence by its pro­
ponent. See Anderson v. Souza, 38 Cal.2d 825, 243 P.2d 497 (1952). The 
adverse party, however, may introduce the writing as evidence. Of, 
Horowitz v. Fitch, 216 Cal. App.2d 303, 30 Cal. Rptr. 882 (1963) 
(dictum) . 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CROSS-REFERENCES 
Authentication of writings, see §§ 1400-1454 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Statement, see § 225 
Writing, see § 250 

Hearsay rule, see § 1200 
Inspection of writing shown to witness, see § 768 
Refreshing recollection with a writing, see § 771 

§ 1238. Prior identification 
1238. Evidence of a statement previously made by a wit­

ness is not made inadmissible by the hearsay rule if the state­
ment would have been admissible if made by him while 
testifying and: 

(a) The statement is an identification of a party or another 
as a person who participated in a crime or other occurrence; 

(b) The statement was made at a time when the crime or 
other occurrence was fresh in the witness' memory; and 

(c) The evidence of the statement is offered after the wit­
ness testifies that he made the identification and that it was a 
true reflection of his opinion at that time. 

Comment. Under Section 1235, evidence of a prior identification is 
admissible if the witness denies having made the prior identification 
or in any other way testifies inconsistently with the prior statement. 
Under Section 1238, evidence of a prior identification is admissible if 
the witness admits the prior identification and vouches for its accuracy. 

Sections 1235 and 1238 codify exceptions to the hearsay rule similar 
to that which was recognized in People v. Gould, 54 Cal.2d 621, 7 Cal. 
Rptr. 273, 354 P.2d 865 (1960). In the Gould case, evidence of a prior 
identification made by a witness who could not repeat the identification 
at the trial was held admissible "because the earlier identification has 
greater probative value than an identification made in the courtroom 
after the suggestions of others and the circumstances of the trial may 
have intervened to create a fancied recognition in the witness' mind_ 
[Citations omitted.] The failure' of the witness to repeat the extra­
judicial identification in court does not destroy its probative value, 
for such failure may be explained by loss of memory or other circum­
stances. [Moreover,] the principal danger of admitting hearsay evi­
dence is not present since the witness is available at the trial for cross­
examination." 54 Cal.2d at 626, 7 Cal. Rptr. at 275, 354 P.2d at 867. 

As there was no discussion in the Gould opinion of the preliminary 
showing necessary to warrant admission of evidence of a prior identifi­
cation, it cannot be determined whether Sections 1235 and 1238 modify 
the law as declared in that case. 

Sections 1235 and 1238 deal only with the admissibility of evidence; 
they do not determine what constitutes evidence sufficient to sustain 
a verdict or finding. Hence, these sections have no effect on the holding 
of the Gould case that evidence of an extrajudicial identification that 
cannot be confirmed by an identification at the trial is insufficient to 
sustain a criminal conviction in the absence of other evidence tending 
to connect the defendant with the crime. 
[Law Revision Co=ission Comment (Recommendation, January 1965)] 



EVIDENCE CODE-HEARSAY EVIDENCE 

CROSS-REFERENCES 
Admissibility of prior consistent statements, see § 791 
Definitions: 

Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

Article 4. Spontaneous, Contemporaneous, and Dying Declarations 

§ 1240. Spontaneous statement 

1233 

1240. Evidence of a statement is not made inadmissible by 
the hearsay rule if the statement: 

(a) Purports to narrate, describe, or explain an act, condi­
tion, or event perceived by the declarant; and 

(b) Was made spontaneously while the declarant was under 
the stress of excitement caused by such perception. 

Comment. Section 1240 is a codification of the existing exception to 
the hearsay rule for statements made spontaneously under the stress 
of excitement engendered by the event to which they relate. Showalter 
v. Western Pacific R.R., 16 Ca1.2d 460, 106 P.2d 895 (1940). See Tenta­
tive Recommendation and a Study Relating to the Uniform Rules of 
Evidence (Article VIII. Hearsay Evidence), 6 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES Appendix at 465-466 (1964). The ra­
tionale of this exception is that the spontaneity of such statements and 
the consequent lack of opportunity for reflection and deliberate fabri­
cation provide an adequate guarantee of their trustworthiness. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Declarant, see § 135 
Evidence, see § 140 
Perceive, see § 170 
Statement, see § 225 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

§ 1241. Contemporaneous statement 
1241. Evidence of a statement is not made inadmissible by 

the hearsay rule if the statement: 
(a) Is offered to explain, qualify, or make understandable 

conduct of the declarant; and 
(b) Was made while the declarant was engaged in such 

conduct. 
Comment. Under existing law, where a person's conduct or act is 

relevant but is equivocal or ambiguous, the statements accompanying 
it may be admitted to explain and make the conduct or act understand­
able. CODE CIV. PROC. § 1850 (superseded by EVIDENCE CODE § 1241) ; 
WITKIN, CALIFORNIA EVIDENCE § 216 (1958). Some writers do not re­
gard evidence of this sort as hearsay evidence, but the definition in 
Section 1200 seems applicable to many of the statements received under 
this exception. Of. 6 WIGMORE, EVIDENCE § 1772 et seq. (1940). Section 
1241 removes any doubt that might otherwise exist concerning the ad­
missibility of such evidence under the hearsay rule. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CROSS-REFERENCES 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 
State of mind to prove or explain conduct of declarant, see § 1250 

§ 1242. Dying declaration 
1242. Evidence of a statement made by a dying person 

respecting the cause and circumstances of his death is not made 
inadmissible by the hearsay rule if the statement was made 
upon his personal knowledge and under a sense of immediately 
impending death. 

Comment. Section 1242 is a broadened form of the well-established 
exception to the hearsay rule for dying declarations relating to the 
cause and circumstances of the declarant's death. The existing law­
Code of Civil Procedure Section 1870 (4) as interpreted by the courts­
makes such declarations admissible only in criminal homicide actions. 
People v. Hall, 94 Cal. 595, 30 Pac. 7 (1892); Thrasher v. Board of 
Medical Examiners, 44 Cal. App. 26, 185 Pac. 1006 (1919). For the 
purpose of the admissibility of dying declarations, there is no rational 
basis for differentiating between civil and criminal actions or among 
various types of criminal actions. Hence, Section 1242 makes the excep­
tion applicable in all actions. 

Under Section 1242, as under existing law, the dying declaration is 
admissible only if the declarant made the statement on personal knowl­
edge. People v. Wasson, 65 Cal. 538, 4 Pac. 555 (1884) ; People v. Tay­
lor, 59 Cal. 640 (1881). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

Article 5. Statements of Mental or Physical State 

§ 1250. Statement of declarant's then existing mental or physical state 
1250. (a) Subject to Section 1252, evidence of a statement 

of the declarant's then existing state of mind, emotion, or 
physical sensation (including a statement of intent, plan, mo­
tive, design, mental feeling, pain, or bodily health) is not made 
inadmissible by the hearsay rule when: 

(1) The evidence is offered to prove the declarant's state 
of mind, emotion, or physical sensation at that time or at any 
other time when it is itself an issue in the action; or 

(2) The evidence is offered to prove or explain acts or con­
duct of the declarant. 

(b) This section does not make admissible evidence of a 
statement of memory or belief to prove the fact remembered or 
believed. 
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Comment. Section 1250 provides an exception to the hearsay rule for 
statements of the declarant's then existing mental or physical state. 
Under Section 1250, as under existing law, a statement of the declar­
ant's state of mind at the time of the statement is admissible when the 
then existing state of mind is itself an issue in the case. Adkins v. Brett, 
184 Cal. 252, 193 Pac. 251 (1920). A statement of the declarant's then 
existing state of mind is also admissible when relevant to show the 
declarant's state of mind at a time prior or subsequent to the state­
ment. Watenpaugh v. State Teachers' Retirement System, 51 Cal.2d 
675, 336 P.2d 165 (1959) ; Whitlow v. Durst, 20 Cal.2d 523, 127 P.2d 
530 (1942); Estate of Anderson, 185 Cal. 700, 198 Pac. 407 (1921); 
Williams v. Kidd, 170 Cal. 631, 151 Pac. 1 (1915). Section 1250 also 
makes a statement of then existing state of mind admissible to "prove 
or explain acts or conduct of the declarant." Thus, a statement of the 
declarant's intent to do certain acts is admissible to prove that he did 
those acts. People v. Alcalde, 24 Cal.2d 177, 148 P.2d 627 (1944) ; Ben­
jamin v. District Grand Lodge No.4, 171 Cal. 260,152 Pac. 731 (1915). 
Statements of then existing pain or other bodily condition also are 
admissible to prove the existence of such condition. Bloomberg v. Laven­
thal, 179 Cal. 616, 178 Pac. 496 (1919); People v. Wright, 167 Cal. 1, 
138 Pac. 349 (1914). 

A statement is not admissible under Section 1250 if the statement 
was made under circumstances indicating that the statement is not 
trustworthy. See EVIDENCE CODE § 1252 and the Comment thereto. 

In light of the definition of "hearsay evidence" in Section 1200, a 
distinction should be noted between the use of a declarant's statements 
of his then existing mental state to prove such mental state and the use 
of a declarant's statements of other facts as circumstantial evidence of 
his mental state. Under the Evidence Code, no hearsay problem is in­
volved if the declarant's statements are not being used to prove the 
truth of their contents but are being used as circumstantial evidence 
of the declarant's mental state. See the Comment to Section 1200. 

Section 1250 (b) does not permit a statement of memory or belief to 
be used to prove the fact remembered or believed. This limitation is 
necessary to preserv·e the hearsay rule. Any statement of a past event 
is, of course, a statement of the declarant's then existing state of mind 
-his memory or belief-concerning the past event. If the evidence of 
that state of mind-the statement of memory-were admissible to show 
that the fact remembered or believed actually occurred, any statement 
narrating a past event would be, by a process of circuitous reasoning, 
admissible to prove that the event occurred. 

The limitation in Section 1250 (b) is generally in accord with the law 
developed in the California cases. Thus, in Estate. of Anderson, 185 Cal. 
700, 198 Pac. 407 (1921), a testatrix, after the execution of a will, de­
clared, in effect, that the will had been made at an aunt's request; this 
statement was held to be inadmissible hearsay "because it was merely 
a declaration as to a past event and was not indicative of the condition 
of mind of the testatrix at the time she made it." 185 Cal. at 720, 198 
Pac. at 415 (1921). 
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A major exception to the principle expressed in Section 1250 (b) was 
created in People v. Merkouris, 52 Cal.2d 672,344 P.2d 1 (1959). That 
case held that certain murder victims' statements relating threats by 
-the defendant were admissible to show the victims' mental state-their 
fear of the defendant. Their fear was not itself an issue in the case, but 
the court held that the fear was relevant to show that the defendant had 
engaged in conduct engendering the fear, i.e., that the defendant had in 
fact threatened them. That the defendant had threatened them was, of 
course, relevant to show that the threats were carried out in the homi­
cide. Thus, in effect, the court permitted the statements to be used to 
prove the truth of the matters stated in them. In People v. Purvis, 56 
Cal.2d 93, 13 Cal. Rptr. 801, 362 P.2d 713 (1961), the doctrine of the 
Merkouris case was limited to cases where identity is an issue; however, 
at least one subsequent decision has applied the doctrine where identity 
was not in issue. See People v. Cooley, 211 Cal. App.2d 173, 27 Cal. 
Rptr. 543 (1962). . 

The doctrine of the Merkouris case is repudiated in Section 1250(b) 
because that doctrine undermines the hearsay rule itself. Other excep­
tions to the hearsay rule are based on some indicia of reliability pe­
culiar to the evidence involved. People v. Brust, 47 Cal.2d 776, 785, 306 
P.2d 480, 484 (1957). The exception created by Merkouris is not based 
on any probability of reliability; it is based on a rationale that destroys 
the very foundation of the hearsay rule. 

To be distinguished from the Merkouris decision, however, are certain 
other cases in which the statements of a murder victim were used to 
prove or explain subsequent acts of the decedent, and not as a basis for 
inferring that the defendant did the acts charged in the statements. 
See, e.g., People v. Atchley, 53 Ca1.2d 160, 172, 346 P.2d 764, 770 
(1959) ; People v. Finch, 213 Cal. App.2d 752, 765, 29 Cal. Rptr. 420, 
427 (1963). Statements of a decedent's then existing fear-i.e., his state 
of mind-may be offered under Section 1250, as under existing law, 
either to prove that fear when it is itself in issue or to prove or explain 
the decedent's subsequent conduct. Statements of a decedent narrating 
threats or brutal conduct by some other person may also be used as 
circumstantial evidence of the decedent's fear-his state of mind­
when that fear is itself in issue or when it is relevant to prove or explain 
the decedent's subsequent conduct; and, for that purpose, the evidence 
is not subject to a hearsay objection because it is not offered to prove 
the truth of the matter stated. See the Comment to Section 1200. See 
also the Comment to Section 1252. But when such evidence is used as a 
basis for inferring that the alleged threatener must have made threats, 
the evidence falls within the language of Section 1250(b) and is inad­
missible hearsay evidence. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Action, see § 105 
Conduct, see § 125 
Declaran t, see § 135 
Evidence, see § 140 
Proof, see § 190 
Statement, see § 225 

Hearsay rule, see § 1200 

CROSS-REFERENCES 
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§ 1251. Statement of declarant/s previously existing mental or physical state 
1251. Subject to Section 1252, evidence of a statement of 

the declarant's state of mind, emotion, or physical sensation 
(including a statement of intent, plan, motive, design, mental 
feeling, pain, or bodily health) at a time prior to the statement 
is not made inadmissible by the hearsay rule if: 

(a) The declarant is unavailable as a witness; and 
(b) The evidence is offered to prove such prior state of 

mind, emotion, or physical sensation when it is itself an issue 
in the action and the evidence is not offered to prove any fact 
other than such state of mind, emotion, or physical sensation. 

Comment. Section 1250 forbids the use of a statement of memory or 
belief to prove the fact remembered or believed. Section 1251, however, 
permits a statement of memory or belief of a past mental or physical 
state to be used to prove the previous mental or physical state when 
the previous mental or physical state is itself an issue in the case. If 
the past mental or physical state is to be used merely as circumstantial 
evidence of some other fact, the limitation in Section 1250 still applies 
and the statement of the past mental state is inadmissible hearsay. 

The rule stated in Section 1251 is consistent with the California case 
law to the extent that it permits a statement of a prior mental state 
to be used as evidence of that mental state. See, e.g., People v. One 1948 
Chevrolet Conv. Coupe, 45 Ca1.2d 613, 290 P.2d 538 (1955) (statement 
of prior knowledge admitted to prove such knowledge) ; Kelly v. Bank 
of America, 112 Cal. App.2d 388, 246 P.2d 92 (1952) (statement of 
previous intent to retain title admitted to prove such intent). How­
ever, the California cases have held that statements of previous bodily 
conditions and symptoms are inadmissible to prove the existence of such 
conditions or symptoms, although they may be admitted as a basis for 
an expert's opinion. People v. Brown, 49 Ca1.2d 577,320 P.2d 5 (1958) ; 
Willoughby v. Zylstra, 5 Cal. App.2d 297, 42 P.2d 685 (1935). Section 
1251 eliminates the distinction between statements of previous mental 
conditions and statements of previous physical sensations; it permits 
both to be admitted as evidence of the matters stated. Both kinds of 
statements are equally subjective, and there is no reason to believe that 
one kind is more unreliable than the other. 

Section 1251 requires that the declarant be unavailable as a witness. 
Some California cases seem to indicate that the unavailability of the 
declarant is a necessary condition for the admission of his statements 
to prove a previous state of mind. See, e.g., Whitlow v. Durst, 20 Cal.2d 
523, 524, 127 P.2d 530, 531 (1942) (" declarations of a decedent" 
admissible to show previous mental state) ; Kelly v. Bank of America, 
112 Cal. App.2d 388, 246 P.2d 92 (1952). But other cases have ad­
mitted such statements without insisting on the declarant's unavaila­
bility. People v. One 1948 Chevrolet CO'Iiv. Coupe, 45 Cal.2d 613, 290 
P.2d 538 (1955). Section 1251 requires a showing of the declarant's 
unavailability because the statements involved are narrations of past 
conditions. There is, therefore, a greater opportunity for the declarant 
to remember inaccurately or even to fabricate. Hence, Section 1251 
permits such statements to be admitted only when the declarant's un­
availability necessitates reliance upon his out-of-court statements. 
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A. statement is not admissible under Section 1251 if the statement was 
made under circumstances indicating that the statement is not trust­
worthy. See EVIDENCE CODE § 1252 and the Oomment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 
Declarant, see § 135 
Evidence, see § 140 
Proof, see § 190 
Statement, see § 225 

CROSS-REFERENCES 

Unavailable as a witness, see § 240 
Hearsay rule, see § 1200 

§ 1252. limitation on admissibility of statement of mental or physical state 

1252. Evidence of a statement is inadmissible under this 
article if the statement was made under circumstances such as 
to indicate its lack of trustworthiness. 

Comment. Section 1252 limits the admissibility of hearsay statements 
that would otherwise be admissible under Sections 1250 and 1251. If 
a statement of mental or physical state was made with a motive to mis­
represent or to manufacture evidence, the statement is not sufficiently 
reliable to warrant its reception in evidence. The limitation expressed 
in Section 1252 has been held to be a condition of admissibility in some 
of the California cases. See, e.g., People v. Hamilton, 55 Cal.2d 881, 893, 
895, 13 Cal. Rptr. 649, 656, 657, 362 P.2d 473, 480, 481 (1961) ; People 
v. Alcalde, 24 Cal.2d 177, 187, 148 P.2d 627, 632 (1944). 

The Hamilton case mentions some additional limitations on the ad­
missibility of statements offered in a criminal action to prove the 
declarant's mental state. These additional limitations do not appear in 
the Evidence Code. In the Hamilton case, the court was concerned with 
a murder victim's statements that she was afraid of the accused, that 
the accused had threatened to kill her, and that the accused had beaten 
her. The statements were ostensibly offered to prove that the victim 
feared the accused and, therefore, to cast doubt on the accused's testi­
mony that the victim had invited him to her house on the night of the 
murder. A.s the case was tried, however, the victim's declarations were 
used repeatedly in argument as a basis for the prosecution's claim that 
the beatings actually occurred, that the threats were actually made, 
and that the threats were carried out in the murder. 

The court said that "testimony as to the 'state of mind' of the de­
clarant . . . is admissible, but only when such testimony refers to 
threats as to future conduct on the part of the accused ... and when 
[such declarations] show primarily the then state of mind of the de­
clarant and not the state of mind of the accused. But ... such testi­
mony is not admissible if it refers solely to alleged past conduct on 
the part of the accused." 55' Ca1.2d at 893-894, 13 Cal. Rptr. at 656, 
362 P.2d at 480. 

These additional limitations on the admissibility of state of mind 
evidence are not mentioned in the Evidence Code for two reasons. 
First, they are confusing and contradictory: The declarations are inad­
missible if they refer to past conduct of the accused; nevertheless, they 



EVIDENCE CODE-HEARSAY EVIDENCE 1239 

are admissible "only" when they refer to his past conduct, i.e., his 
threats. The declarations, to be admissible, must show primarily the 
state of mind of the declarant and not the state of mind of the accused; 
nevertheless, such declarations are admissible" only" if they refer to 
the accused's statements of his state of mind, i.e., his intent to do 
future harm to the victim. 

Second, these additional limitations are unnecessary. Section 1200 
makes it clear that statements of past events cannot be used to prove 
those events unless they fall within an exception to the hearsay rule; 
and Sections 1250 and 1251 make it clear that statements of a de­
clarant's past state of mind may be used to prove only that state of 
mind and no other fact. The real problem in the Hamilton case was 
the fact that much of the evidence was offered ostensibly not as hearsay 
but as circumstantial evidence of the victim's fear (see Section 1200 
and the Comment thcreto) ; but the prosecution endeavored nevertheless 
to have the jury consider the evidence as hearsay evidence, i.e., as evi­
dence that the events related actually occurred. Evidence Code Section 
352 provides the judge with ample power to exclude evidence of this 
sort where its prejudicial effect outweighs its probative value. But, 
under Section 352, the judge must weigh the need for the evidence 
against the danger of its misuse in each case. The Evidence Code does 
not freeze the courts to the arbitrary and contradictory standards men­
tioned in the Ha,milton case for determining when prejudicial effect 
outweighs probative value. 
[Law Revision Commission Comment (Hecommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Statement, see § 225 

CHOSS-REFERENCES 

Similar provisions, see §§ 1260, 1310, 1311, 1323 

Article 6. Statements Relating to Wills and to Claims Against Estates 

§ 1260. Statement concerning declarant's will 
1260. (a) Evidence of a statement made by a declarant 

who is unavailable as a witness that he has or has not made a 
will, or has or has not revoked his will, or that identifies his 
will, is not made inadmissible by the hearsay rule. 

(b) Evidence of a statement is inadmissible under this sec­
tion if the statement was made under circumstances such as to 
indicate its lack of trustworthiness. 

Comment. Section 1260 codifies an exception recognized in California 
case law. Estate of Morrison, 198 Cal. 1, 242 Pac. 939 (1926) ; Estate of 
Thompson, 44 Cal. App.2d 774, 112 P.2d 937 (1941). The section is, 
of course, subject to the provisions of Probate Code Sections 350 and 
351 which relate to the establishment of a lost or destroyed will. 

The limitation in subdivision (b) is not mentioned in the few court 
decisions involving this exception. The limitation is desirable, however, 
to assure the reliability of the hearsay that is admissible under this 
section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 
Unavailable as a witness, see § 240 

Hearsay rule, see § 1200 
Trustworthiness requirement, similar provisions, see §§ 1252, 1310, 1311, 1323 

§ 1261. Statement of decedent offered in action against his estate 
1261. (a) Evidence of a statement is not made inadmissible 

by the hearsay rule when offered in an action upon a claim 
or demand against the estate of the declarant if the statement 
was made upon the personal knowledge of the declarant at a 
time when the matter had been recently perceived by him and 
while his recollection was clear. 

(b) Evidence of a statement is inadmissible under this sec­
tion if the statement was made under circumstances such as 
to indicate its lack of trustworthiness. 

Comment. The dead man statute (subdivision 3 of Section 1880 of 
of the Code of Civil Procedure) prohibits a party who sues on a claim 
against a decedent's estate from testifying to any fact occurring prior 
to the decedent's death. The theory apparently underlying the statute 
is that it would be unfair to permit the surviving claimant to testify 
to such facts when the decedent is precluded by his death from doing 
so. To balance the positions of the parties, the living may not speak 
because the dead cannot. 

The dead man statute operates unsatisfactorily. It prohibits testi­
mony concerning matters of which the decedent had no knowledge 
and, hence, to which he could not have testified even if he had survived. 
It operates unevenly since it does not prohibit testimony relating to 
claims under, as distinguished from claims against, the decedent's es­
tate even though the effect of such a claim may be to frustrate the dece­
dent's plan for the disposition of his property. See the Law Revision 
Commission's Comment to Code of Civil Procedure Section 1880 and 1 
CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, Recommendation 
and Study Relating to the Dead Man Statute at D-l (1957). The dead 
man statute excludes otherwise relevant and competent evidence-even 
if it is the only available evidence-and frequently this forces the 
courts to decide cases with a minimum of information concerning the 
actual facts. See the Supreme Court's complaint in Light v. Stevens, 
159 Cal. 288, 292, 113 Pac. 659, 660 (1911) (" Owing to the fact that 
the lips of one of the parties to the transaction are closed by death 
and those of the other party by the law, the evidence on this question 
is somewhat unsatisfactory."). Hence, the dead man statute is not 
continued in the Evidence Code. 

Under the Evidence Code, the positions of the parties are balanced by 
throwing more light, not less, on the actual facts. Repeal of the dead 
man statute permits the claimant to testify without restriction. To 
balance this advantage, Section 1261 permits hearsay evidence of the 
decedent's statements to be admitted. Certain safeguards-i.e., personal 
knowledge, recent perception, and circumstantial evidence of trust-



EVIDENCE CODE-HEARSAY EVIDENCE 1241 

worthiness-are included in the section to provide some protection for 
the party against whom the statements are offered, for he has no oppor­
tunity to test the hearsay by cross-examination. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Declarant, see § 135 
Evidence, see § 140 
Perceive, see § 170 
Statement, see § 225 

Evidence confined to personal knowledge, see § 702 
Hearsay rule, see § 1200 

Article 7. Business Records 
§ 1270. "A business" 

1270. As used in this article, "a business" includes every 
kind of business, governmental activity, profession, occupation, 
calling, or operation of institutions, whether carried on for 
profit or not. 

Comment. This article restates and supersedes the Uniform Business 
Records as Evidence Act appearing in Sections 1953e through 1953h 
of the Code of Civil Procedure. The definition of "a business" in Sec­
tion 1270 is substantially the same ·as that appearing in Code of Civil 
Procedure Section 1953e. A reference to "governmental activity" has 
been added to the Evidence Code definition to codify the decisions in 
cases holding the Uniform Act applicable to governmental records. See, 
e.g., Nichols v. McOoy, 38 Ca1.2d 447, 240 P.2d 569 (1952); Fox v. San 
Francisco Unified School Dist., 111 Cal. App.2d 885, 245 P.2d 603 
(1952). 

The definition is sufficiently broad to encompass institutions not 
customarily thought of as businesses. For example, the baptismal and 
wedding records of a church would be admissible under the section to 
prove the events recorded. 5 WIGMORE, EVIDENCE § 1523 (3d ed. 1940). 
Of. EVIDENCE CODE § 1315. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 1271. Business record 
1271. Evidence of a writing made as a record of an act, 

condition, or event is not made inadmissible by the hearsay 
rulc when offered to prove the act, condition, or event if: 

(a) The writing was made in the regular course of a busi­
ness; 

(b) The writing was made at or near the time of the act, 
condition, or event; 

(c) The custodian or other qualified witness testifies to its 
identity and the mode of its preparation; and 

(d) The sources of information and method and time of 
preparation were such as to indicate its trustworthiness. 

Comment. Section 1271 is the business records exception to the hear­
say rule. It is stated in language taken from the Uniform Business 
Records as Evidence Act (Sections 1953e-1953h of the Code of Civil 
Procedure) and from Rule 63(13) of the Uniform Rules of Evidence. 
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Section 1271 requires the judge to find that the sources of informa­
tion and the method and time of preparation of the record "were such 
as to indicate its trustworthiness." Under the language of Code of 
Civil Procedure Section 1953f, the judge must determine that the 
sources of information and method and time of preparation "were such 
as to justify its admission." The language of Section 1271 is more 
accurate, for the cases hold that admission of a business record is not 
justified when there is no preliminary showing that the record is re­
liable or trustworthy. E.g., People v. Grayson, 172 Cal. App.2d 372, 341 
P.2d 820 (1959) (hotel register rejected because "not shown to be true 
and complete"). 

"The chief foundation of the special reliability of business records 
is the requirement that they must be based upon the first-hand observa­
tion of someone whose job it is to know the facts recorded .... But if 
the evidence in the particular case discloses that the record was not 
based upon the report of an informant having the business duty to 
observe and report, then the record is not admissible under this ex­
ception, to show the truth of the matter reported to the recorder." 
MCCORMICK, EVIDENCE § 286 at 602 (1954), as quoted in MacLean v. 
City &; County of San Francisco, 151 Cal. App.2d 133, 143, 311 P.2d 
158,164 (1957). 

Applying this standard, the caseS have rejected a variety of business 
records on the ground that they were not based on the personal knowl­
edge of the recorder or of someone with a business duty to report to the 
recorder. Police accident and arrest reports are usually held inadmis­
sible because they are based on the narrations of persons who have no 
business duty to report to the police. MacLean v. City &; County of San 
Francisco, 151 Cal. App.2d 133, 311 P.2d 158 (1957); Hoel v. City of 
Los Angeles, 136 Cal. App.2d 295, 288 P.2d 989 (1955). They are ad­
missible, however, to prove the fact of the arrest. Harris v. Alcoholic 
Bev. Con. Appeals Bd., 212 Cal. App.2d 106, 23 Cal. Rptr. 74 (1963). 
Similar investigative reports on the origin of fires have been held inad­
missible because they were not based on personal knowledge. Behr v. 
County of Santa Cruz, 172 Cal. App.2d 697, 342 P.2d 987 (1959); 
Harrigan v. Chaperon, 118 Cal. App.2d 167, 257 P.2d 716 (1953). 

Section 1271 will continue the law developed in these cases that a 
business report is admissible only if the sources of information and the 
time and method of preparation are such as to indicate its trustworthi-
ness. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Best evidence rule, see §§ 1500-1551 
Definitions: 

Business, see J 1270 
Evidence, see 140 
Proof, see § 1 0 
Writing, see § 250 

Hearsay rule, see § 1200 
Photographic copies of writings made in regular course of a business, see § 1550 
See also the Oross-References under Section 1280 
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§ 1272. Absence of entry in business records 
1272. Evidence of the absence from the records of a busi­

ness of a record of an asserted act, condition, or event is not 
made inadmissible by the hearsay rule when offered to prove 
the nonoccurrence of the act or event, or the nonexistence of 
the condition, if: 

(a) It was the regular course of that business to make rec­
ords of all such acts, conditions, or events at or near the time 
of the act, condition, or event and to preserve them; and 

(b) The sources of information and method and time of 
preparation of the records of that business were such that the 
absence of a record of an act, condition, or event is a trust­
worthy indication that the act or event did not occur or the 
condition did not exist. 

Comment. Technically, evidence of the absence of a record may not 
be hearsay. Section 1272 removes any doubt that might otherwise exist 
concerning the admissibility of such evidence under the hearsay rule. 
It codifies existing case law. People v. Torres, 201 Cal. App.2d 290, 20 
Cal. Rptr. 315 (1962). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Business, see § 1270 
Evidence, see § 140 
Proof, see § 100 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

Article 8. Official Records and Other Official Writings 

§ 1280. Record by public employee 
1280. Evidence of a writing made as a record of an act, 

condition, or event is not made inadmissible by the hearsay 
rule when offered to prove the act, condition, or event if: 

(a) The writing was made by and within the scope of duty 
of a public employee; 

(b) The writing was made at or near the time of the act, 
condition, or event; and 

(c) The sources of information and method and time of 
preparation were such as to indicate its trustworthiness. 

Comment. Section 1280 restates the substance of and supersedes Sec­
tions 1920 and 1926 of the Code of Civil Procedure. Although Sections 
1920 and 1926 declare unequivocally that entries in public records 
are prima facie evidence of the facts stated, "it has been held re­
peatedly that those sections cannot have universal literal application." 
Chandler v. Hibberd, 165 Cal. App.2d 39, 65, 332 P.2c1133, 149 (1958). 
In fact, the cases require the same showing of trnstworthiness in regard 
to an official record as is required under the business records exception. 
Behr v. County of Santa Cruz, 172 Cal. App.2d 6!J7, 342 P.2d 987 
(1959) ; Hoel v. City of Los Angeles, 136 Cal. App.2d 295,288 P.2d 989 
(1955). Section 1280 continues the law declared in these cases by ex­
plicitly requiring the same showing of trustworthiness that is required 
in Section 1271. See the Comment to Section 1271. 
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The evidence that is admissible under this section is also admissible 
under Section 1271, the business records exception. However, Section 
1271 requires a witness to testify as to the identity of the record and 
its mode of preparation in every instance. In contrast, Section 1280, 
as does existing law, permits the court to admit an official record or 
report without necessarily requiring a witness to testify as to its 
identity and mode of preparation if the court takes judicial notice or 
if sufficient independent evidence shows that the record or report was 
prepared in such a manner as to assure its trustworthiness. See, e.g., 
People v. Williams, 64 Cal. 87, 27 Pac. 939 (1883) (census report 
admitted, the court judicially noticing the statutes prescribing the 
method of preparing the report); Vallejo etc. R.R. v. Reed Orchard 
Co., 169 Cal. 545, 571, 147 Pac. 238, 250 (1915) (statistical report of 
state agency admitted, the court judicially noticing the statutory duty 
to prepare the report). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see ~§ 1500-1510 
Book published by public authority, presumption, see § 644 
Definitions: 

Evidence, see § 140 
Proof, see § 190 
Public employee, see § 195 
Writing, see § 250 

Hearsay rule, see § 1200 
Judicial notice of official acts, see § § 451, 452 ; Corporations Code § 6602 
Official writings and recorded writin~s : 

Copy as prima facie evidence, see §§ 1530,1532 
Presumption of authenticity, see §§ 1450-1454 

Photographic copies of writings, see § 1550 and the aross-References thereunder 
Presumption that official duty has been regularly performed, see § 664 
Proof of lost or destroyed official writings, see § 1601 and the aross-References 

thereunder 
Writings affecting property as prima facie evidence, see §§ 1600-1605 

§ 1281. Record of vital statistic 
1281. Evidence of a writing made as a record of a birth, 

fetal death, death, or marriage is not made inadmissible 
by the hearsay rule if the maker was required by law to file 
the writing in a designated public office and the writing was 
made and filed as required by law. 

Comment. Section 1281 provides a hearsay exception for official re­
ports concerning birth, death, and marriage. Official reports of such 
events occurring within California are now admissible under the pro­
visions of Section 10577 of the Health and Safety Code. Section 1281 
provides a broader exception which includes similar reports from other 
jurisdictions. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Law, see § 160 
Writing, see § 250 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

Presumption that official duty was regularly performed, see § 664 
See also the aroBB-References under Section 1310 
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§ 1282. Finding of presumed death by authorized federal employee 
1282. A written finding of presumed death made by an 

employee of the United States authorized to make such finding 
pursuant to the Federal Missing Persons Act (56 Stats. 143, 
1092, and P.L. 408, Ch. 371, 2d Sess. 78th Cong.; 50 U.S.C. 
App. 1001-1016), as enacted or as heretofore or hereafter 
amended, shall be received in any court, office, or other place 
in this state as evidence of the death of the person therein 
found to be dead and of the date, circumstances, and place 
of his disappearance. 

Comment. Section 1282 restates and supersedes the provisions of 
Code of Civil Procedure Section 1928.1. The evidence made admissible 
under Section 1282 is limited to evidence of the fact of death and of 
the date, circumstances, and place of disappearance. 

The determination by the federal employee of the date of the pre­
sumed death is a determination ordinarily made for the purpose of 
determining whether the pay of a missing person should be stopped and 
his name stricken from the payroll. The date so determined should not 
be given any consideration in the California courts since the issues 
involved in the California proceedings require determination of the 
date of death for a different purpose. Hence, Section 1282 does not 
make admissible the finding of the date of presumed death. On the 
other hand, the determination of the date, circumstances, and place of 
disappearance is reliable information that will assist the trier of fact 
in determining the date when the person died and is admissible under 
this section. Often the date of death may be inferred from the circum­
stances of the disappearance. See In re Thornburg's Estate, 186 Ore. 
570, 208 P.2d 349 (1949); Lukens v. Camden Trust Co., 2 N.J. Super. 
214, 62 A.2d 886 (Super. Ct. 1948). 

Section 1282 provides a convenient and reliable method of proof of 
death of persons covered by the Federal Missing Persons Act. See, 
e.g., In re Jacobsen's Estate, 208 Misc. 443, 143 N.Y.S.2d 432 (1955) 
(proof of death of 2-year-old dependent of serviceman where child was 
passenger on plane lost at sea). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Presumption of death, see I 667 

§ 1283. Record by federal employee that person is missing, captured, 
or the like 

1283. An official written report or record that a person is 
missing, missing in action, interned in a foreign country, 
captured by a hostile force, beleaguered by a hostile force, 
besieged by a hostile force, or detained in a foreign country 
against his will, or is dead or is alive, made by an employee 
of the United States authorized by any law of the United 
States to make such report or record shall be received in any 
court, office, or other place in this state as evidence that such 
person is missing, missing in action, interned in a foreign 
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country, captured by a hostile force, beleaguered by a hostile 
force, besieged by a hostile force, or detained in a foreign 
country against his will, or is dead or is alive. 

Comment. Section 1283 restates and supersedes the provisions of 
Code of Civil Procedure Section 1928.2. The language of Section 1928.2 
has been revised to reflect the 1953 and 1964 amend~ents to the Fed­
eral Missing Persons Act. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Copy as prima facie evidence, see §§ 1530, 1532 
Definitions: 

Evidence, see § 140 
Law, see § 160 

Presumption of authenticity, see §§ 1450-1454 

§ 1284. Statement of absence of public record 
1284. Evidence of a writing made by the public employee 

who is the official custodian of the records in a public office, 
reciting diligent search and failure to find a record, is not 
made inadmissible by the hearsay rule when offered to prove 
the absence of a record in that office. 

Comment. Just as the existence and content of a public record may 
be proved under Section 1530 by a copy accompanied by the attestation 
or certificate of the custodian reciting that it is a copy, the absence of 
such a record from a particular public office may be proved under 
Section 1284 by a writing made by the custodian of the records in that 
office stating that no such record was found after a diligent search. 
The writing must, of course, be properly authenticated. See EVIDENCE 
CODE §§ 1401, 1453. See also CODE CN. PROC. § 1893 (public official, 
on demand, must furnish certificate or its equivalent that he did not 
find a designated writing after a diligent search). The exception is 
justified by the likelihood that such a statement made by the custodian 
of the records is accurate and by the necessity for providing a simple 
and inexpensive method of proving the absence of a public record. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Definitions: 
Evidence, see § 140 
Proof, see § 190 
Public employee, see § 195 
Writing, see § 250 

CROSS-REFERENCES 

Hearsay rule, see § 1200 
Presumption of authenticity, see §§ 1450-1454 

Article 9. Former Testimony 

§ 1290. IIFormer testimony" 
1290. As used in this article, "former testimony" means 

testimony given under oath in: 
(a) Another action or in a former hearing or trial of the 

same action; 
(b) A proceeding to determine a controversy conducted by 

or under the supervision of an agency that has the power to 
determine such a controversy and is an agency of the United 
States or a public entity in the United States; 
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(c) A deposition taken in compliance with law III another 
action; or 

(d) An arbitration proceeding if the evidence of such 
former testimony is a verbatim transcript thereof. 

Comment. The purpose of Section 1290 is to provide a convenient 
term for use in the substantive provisions in the remainder of this 
article. It should be noted that depositions taken in another action are 
considered former testimony under Section 1290, and their admissi­
bility is determined by Sections 1291 and 1292. The use of a deposition 
taken in the same action, however, is not covered by this article. Code 
of Civil Procedure Sections 2016-2036 deal comprehensively with the 
conditions and circumstances under which a deposition taken in a 
civil action may be used at the trial of the action in which the deposi­
tion was taken, and Penal Code Sections 1345 and 1362 prescribe the 
conditions for admitting the deposition of a witness that has been 
taken in the same criminal action. These sections will continue to 
govern the use of depositions in the action in which they are taken. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Action, see § 105 
Evidence, see § 140 
Law, see § 160 
Oath, see § 165 
Public entity, see § 200 

CROSS-REFERENCES 

§ 1291. Former testimony offered against party to former proceeding 

1291. (a) Evidence of former testimony is not made inad­
missible by the hearsay rule if the declarant is unavailable as 
a witness and: 

(1) The former testimony is offered against a person who 
offered it in evidence in his own behalf on the former occasion 
or against the successor in interest of such person; or 

(2) 'rhe party against whom the former testimony is offered 
was a party to the action or proceeding in which the testimony 
was given and had the right and opportunity to cross-examine 
the declarant with an interest and motive similar to that which 
he has at the hearing. 

(b) The admissibility of former testimony under this section 
is subject to the same limitations and objections as though the 
declarant were testifying at the hearing, except that former 
testimony offered under this section is not subject to: 

(1) Objections to the form of the question which were not 
made at the time the former testimony was given. 

(2) Objections based on competency or privilege which did 
not exist at the time the former testimony was given. 

Comment. Section 1291 provides a hearsay exception for former 
testimony offered against a person who was a party to the proceeding 
in which the former testimony was given. For example, if a series of 
cases arises involving several plaintiffs and but one defendant, Section 
1291 permits testimony given in the first trial to be used against the 
defendant in a later trial if the conditions of admissibility stated in 
the section are met. 
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Former testimony is admissible under Section 1291 only if the de­
clarant is unavailable as a witness. 

Paragraph (1) of subdivision (a) of Section 1291 provides for the 
admission of former testimony if it is offered against the party who 
offered it in the previous proceeding. Since the witness is no longer 
available to testify, the party's previous direct and redirect examina­
tion should be considered an adequate substitute for his present right 
to cross-examine the declarant. 

Paragraph (2) of subdivision (a) of Section 1291 provides for the 
admissibility of former testimony where the party against whom it is 
now offered had the right and opportunity in the former proceeding 
to cross-examine the declarant with an interest and motive similar to 
that which he now has. Since the party has had his opportunity to 
cross-examine, the primary objection to hearsay evidence-lack of op­
portunity to cross-examine the declarant-is not applicable. On the other 
hand, paragraph (2) does not make the former testimony admissible 
where the party against whom it is offered did not have a similar inter­
est and motive to cross-examine the declarant. The determination of 
similarity of interest and motive in cross-examination should be based 
on practical considerations and not merely on the similarity of the 
party's position in the two cases. For example, testimony contained in 
a deposition that was taken, but not offered in evidence at the trial, 
in a different action should be excluded if the judge determines that 
the deposition was taken for discovery purposes and that the party did 
not subject the witness to a thorough cross-examination because he 
sought to avoid a premature revelation of the weakness in the testimony 
of the witness or in the adverse party's case. In such a situation, the 
party's interest and motive for cross-examination on the previous occa­
sion would have been substantially different from his present interest 
and motive. 

Section 1291 supersedes Code of Civil Procedure Section 1870(8) 
which permits former testimony to be admitted in a civil case only if 
the former proceeding was an action between the same parties or their 
predecessors in interest, relating to the same matter, or was a former 
trial of the action in which the testimony is offered. Section 1291 will 
also permit a broader range of hearsay to be introduced against the 
defendant in a criminal action than has been permitted under Penal 
Code Section 686. Under that section, former testimony has been ad­
missible against the defendant in a criminal action only if the former 
testimony was given in the same action-at the preliminary examina­
tion, in a deposition, or in a prior trial of the action. Likewise, Section 
1291 will permit a broader range of hearsay to be introduced against 
the prosecution in a criminal action since the people of the State of 
California are a party to all criminal actions. See PENAL CODE § 684. 

Subdivision (b) of Section 1291 makes it clear that objections based 
on the competence of the declarant or on privilege are to be determined 
by reference to the time the former testimony was given. Existing Cali­
fornia law is not clear on this point; some California decisions indicate 
that competency and privilege are to be determined as of the time the 
former testimony was given, but others indicate that these matters are 
to be determined as of the time the former testimony is offered in evi­
dence. See Tentative Recommendation and a Study Relating to the 
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Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 6 CAL. 

LAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 581-585 
(1964). 

Subdivision (b) also provides that objections to the form of the ques­
tion may not be used to exclude the former testimony. Where the for­
mer testimony is offered under paragraph (1) of subdivision (a), the 
party against whom the former testimony is now offered phrased the 
question himself; and where the former testimony is admitted under 
paragraph (2) of subdivision (a), the party against whom the testi­
mony is now offered had the opportunity to object to the form of thc 
question when it was asked on the former occasion. Hence, the party 
is not permitted to raise this technical objection when the former testi­
mony is offered against him. 
[Legislative Committee Comment (Assembly J., Apr. 6, 19(5)] 

Definitions: 
Action, see § 105 
Declarant, see § 135 
Evidence, see § 140 

CROSS-REFERENCES 

Former testimony, see § 1290 
Hearing, see § 145 
Person, see § 175 
Unavailable as a witness, see § 240 

Hearsay rule, see § 1200 

§ 1292. Former testimony offered against person not a party to 
former proceeding 

1292. (a) Evidence of former testimony is not made inad-
missible by the hearsay rule if : 

(1) The declarant is unavailable as a witness; 
(2) The former testimony is offered in a civil action; and 
(3) The issue is such that the party to the action or pro-

ceeding in which the former testimony was given had the 
right and opportunity to cross-examine the declarant with an 
interest and motive similar to that which the party against 
whom the testimony is offered has at the hearing. 

(b) The admissibility of former testimony under this section 
is subject to the same limitations and objections as though the 
declarant were testifying at the hearing, except that former 
testimony offered under this section is not subject to objections 
based on competency or privilege which did not exist at the 
time the former testimony was given. 

Comment. Section 1292 provides a hearsay exception for former 
testimony given at the former proceeding by a person who is now un­
available as a witness when such former testimony is offered against a 
person who was not a party to the former proceeding but whose motive 
for cross-examination is similar to that of a person who had the right 
and opportunity to cross-examine the declarant when the former testi­
mony was given. For example, if one occurrence gives rise to a series 
of cases involving one defendant and several plaintiffs, Section 1292 
permits testimony given against the plaintiff in the first action to be 
used against a different plaintiff in a subsequent action if the conditions 
of admissibility stated in the section are met. 
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Code of Civil Procedure Section 1870(8) (which is superseded by 
this article) authorizes the admission of former testimony only if it 
was given in another action between the same parties and involving 
the same matter. Section 1292 substitutes for these restrictive require­
ments what is, in effect, a more flexible "trustworthiness" approach 
characteristic of other hearsay exceptions. The trustworthiness of the 
former testimony is sufficiently guaranteed because the former adverse 
party had the right and opportunity to cross-examine the declarant 
with an interest and motive similar to that of the present adverse party. 
Although the party against whom the former testimony is offered did 
not himself have an opportunity to cross-examine the witness on the 
former occasion, it can be generally assumed that most prior cross­
examination is adequate if the same stakes are involved. If the same 
stakes are not involved, the difference in interest or motivation would 
justify exclusion. Even where the prior cross-examination was inade­
quate, there is better reason here for providing a hearsay exception 
than there is for many of the presently recognized exceptions to the 
hearsay rule. As Professor McCormick states: 

I suggest that if the witness is unavailable, then the need for the 
sworn, transcribed former testimony in the ascertainment of truth 
is so great, and its reliability so far superior to most, if not all the 
other types of oral hearsay coming in under the other exceptions, 
that the requirements of identity of parties and issues be dis­
pensed with. This dispenses with the opportunity for cross-exam­
ination, that great characteristic weapon of our adversary system. 
But the other types of admissible oral hearsay, admissions, declara­
tions against interest, statements about bodily symptoms, likewise 
dispense with cross-examination, for declarations having far less 
trustworthiness than the sworn testimony in open court, and with a 
far greater hazard of fabrication or mistake in the reporting of 
the declaration by the witness. [MCCORMICK, EVIDENCE § 238 at 501 
(1954) .J 

Section 1292 does not make former testimonv admissible in a crim­
inal case. This limitation preserves the right of a person accused of 
crime to confront and cross-examine the witnesses against him. When 
a person's life or liberty is at stake-as it is in a criminal action­
the defendant should not be compelled to rely on the fact that another 
person has had an opportunity to cross-examine the witness. 

Subdivision (b) of Section 1292 makes it clear that objections based 
on competency or privilege are to be determined by reference to the 
time when the former testimony was given. Existing California law 
is not clear on this point; some California decisions indicate that com­
petency and privilege are to be determined as of the time the former 
testimony was given, but others indicate that these matters are to be 
determined as of the time the former testimony is offered in evidence. 
See Tentative Recommendation and a Study Relating to the Uniform 
Rules of Evidence (Article VIII. Hearsay Evidence), 6 CAL. LAW REVI­
SION COMM'N, REP., REC. & STUDIES Appendix at 581-585 (1964). 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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Definitions: 
Action, see § 105 
Civil action, see § 120 
Declarant, see § 135 
Evidence, see § 140 

CROSS-REFERENCES 

Former testimony, see § 1290 
Hearing, see § 145 
Unavailable as a witness, see § 240 

Hearsay rule, see § 1200 

Article 10. Judgments 

§ 1300. Judgment of conviction of crime punishable as felony 
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1300. Evidence of a final judgment adjudging a person 
guilty of a crime punishable as a felony is not made inad­
missible by the hearsay rule when offered in a civil action to 
prove any fact essential to the judgment unless the judgment 
was based on a plea of nolo contendere. 

Comment. Analytically, a judgment that is offered to prove thL 
matters determined by the jUdgment is hearsay evidence. UNIFORM 
RULES OF EVIDENCE, Rule 63(20) Comment (1953); Tentative Recom­
mendation and a Study Relating t·o the Uniform Rules of Evidence 
(Article VIII. Hearsay Evidence), 6 CAL. LAW REVISION COMM'N, 
REP., REC. & STUDIES Appendix at 539-541 (1964). It is in substance 
a statement of the court that determined the previous action (" a 
statement that was made other than by a witness while testifying at 
the hearing") that is offered "to prove the truth of the matter stated." 
EVIDENCE CODE § 1200. Therefore, unless an exception to the hearsay 
rule is provided, a judgment would be inadmissible if offered in a sub­
sequent action to prove the matters determined. 

Of course, a judgment may, as a matter of substantive law, con­
clusively establish certain facts insofar as a party is concerned. Teitle­
baum Furs, Inc. v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 
375 P.2d 439 (1962); Bernhard v. Bank of Amen'ca, 19 Cal.2d 807, 
122 P.2d 892 (1942). The sections of this article do not purport to 
deal with the doctrines of res judicata and estoppel by jUdgment. 
These sections deal only with the evidentiary use of judgments in 
those cases where the substantive law does not require that the judg­
ments be given conclusive effect. 

Section 1300 provides an exception to the hearsay rule for a final 
judgment adjudging a person guilty of a crime punishable as a felony. 
Hence, if a plaintiff sues to recover a reward offered by the defendant 
for the arrest and conviction of a person who committed a particular 
crime, Section 1300 permits the plaintiff to use a judgment of con­
viction as evidence that the person convicted committed the crime. The 
exception does not, however, apply in criminal actions. Thus, Section 
1300 does not permit the judgment to be used in a criminal action as 
evidence of the identity of the person who committed the crime or as 
evidence that the crime was committed. 

Section 1300 will change the California law. Under existing law, a 
conviction of a crime is inadmissible as evidence in a subsequent action. 
Marceau v. Travelers' Ins. Co., 101 Cal. 338, 35 Pac. 856 (1894) (evi­
dence of a murder conviction held inadmissible to prove the insured 
was intentionally killed) ; Burke v. Wells, Fargo & Co., 34 Cal. 60 
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(1867) (evidence of a robbery conviction held inadmissible to prove 
the identity of robber in an action to recover reward). The change, 
however, is desirable, for the evidence involved is peculiarly reliable. 
The seriousness of the charge assures that the facts will be thoroughly 
litigated, and the fact that the judgment must be based upon a deter­
mination that there was no reasonable doubt concerning the defend­
ant's guilt assures that the question of guilt will be thoroughly con­
sidered. 

Section 1300 applies to any crime punishable as a felony. The fact 
that a misdemeanor sentence is imposed does not affect the admissibility 
of the judgment of a conviction under this section. Of. PENAL CODE 
§ 17. The exclusion of jUdgments based on a plea of nolo contendere 
from the exception in Section 1300 is a reflection of the policy expressed 
in Penal Code Section 1016. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Civil action, see § 120 
Evidence, see § 140 
Proof, see § 190 

CROSS·REFERENCES 

Hearsay rule, see § 1200 
Jud~ment of conviction as affecting credibility, see § 788 
Judicial notice, see §§ 451,452 
Presumptions: 

Court acted within its jurisdiction, see § 666 
Judgment correctly determined rights of parties, see § 639 

§ 1301. Judgment against person entitled to indemnity 
1301. Evidence of a final judgment is not made inadmis­

sible by the hearsay rule when offered by the judgment debtor 
to prove any fact which was essential to the judgment in an 
action in which he seeks to: 

(a) Recover partial or total indemnity or exoneration for 
money pai.d or liability incurred because of the judgment; 

(b) Enforce a warranty to protect the judgment debtor 
against the liability determined by the judgment; or 

(c) Recover damages for breach of warranty substantially 
the same as the warranty determined by the judgment to have 
been breached. 

Comment. If a person entitled to indemnity, or if the obligee under 
a warranty contract, complies with certain conditions relating to 
notice and defense, the indemnitor or warrantor is conclusively bound 
by any judgment recovered. CIVIL CODE § 2778(5) ; CODE CIV. PROC. 
§ 1912; McOormick v. Marcy, 165 Cal. 386, 132 Pac. 449 (1913). 

Where a judgment against an indemnitee or person protected by a 
warranty is not made conclusive on the indemnitor or warrantor, Sec­
tion 1301 permits the judgment to be used as hearsay evidence in an 
action to recover on the indemnity or warranty. Section 1301 reflects the 
existing law relating to indemnity agreements. CIVIL CODE § 2778 (6) . 
Section 1301 probably restates the law relating to warranties, 
too, but the law in that regard is not altogether clear. Erie Oity Iron 
Works v. Tatum, 1 Cal. App. 286, 82 Pac. 92 (1905). But see Peabody 
v. Phelps, 9 Cal. 213 (1858). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Action, see § 105 
Evidence, see § 140 
Proof, see § 190 

Hearsay rule, see § 1200 
See also the Oross-References under Section 1300 

§ 1302. Judgment determining liability of third person 
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1302. When the liability, obligation, or duty of a third 
person is in issue in a civil action, evidence of a final judg­
ment against that person is not made inadmissible by the 
hearsay rule when offered to prove such liability, obligation, 
or duty. 

Comment. Section 1302 expresses an exception contained in Code of 
Civil Procedure Section 1851. Ellsworth v. Bradford, 186 Cal. 316, 199 
Pac. 335 (1921); Nordin v. Bank of America, 11 Cal. App.2d 98, 52 
P.2d 1018 (1936). Evidence Code Sections 1302 and 1224 together 
restate and supersede the provisions of Code of Civil Procedure Sec­
tion 1851. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Civil action, see § 120 
Evidence, see § 140 
Person, see § 175 
Proof, see § 190 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

See also the Oro8s-Refe,·ences under Section 1300 

Article 11. Family History 

§ 1310. Statement concerning declarant's own family history 
1310. (a) Subject to subdivision (b), evidence of a state­

ment by a declarant who is unavailable as a witness concerning 
his own birth, marriage, divorce, legitimacy, relationship by 
blood or marriage, race, ancestry, or other similar fact of his 
family history is not made inadmissible by the hearsay rule, 
even though the declarant had no means of acquiring personal 
knowledge of the matter declared. 

(b) Evidence of a statement is inadmissible under this sec­
ti"n if the statement was made under circumstances such as to 
indicate its lack of trustworthiness. 

Comment. Section 1310 provides a hearsay exception for a statement 
concerning the declarant's own family history. It restates in substance 
and supersedes Section 1870 ( 4) of the Code of Civil Procedure. Sec­
tion 1870(4)1 however, requires that the declarant be dead whereas 
unavailability of the declarant for any of the reasons specified in Sec­
tion 240 makes the statement admissible under Section 1310. 

The statement is not admissible if it was made under circumstances 
such as to indicate its lack of trustworthiness. The requirement is simi­
lar to the requirement of existing case law that the statement be made 
at a time when no controversy existed as to the matters stated. See, 
e.g., Estate of Walden, 166 Cal. 446, 137 Pac. 35 (1913); Estate of 
Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 (1960). However, the 
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language of Section 1310 permits the judge to consider the declarant's 
motives to tell the truth as well as his reasons to deviate therefrom 
in determining whether the statement is sufficiently trustworthy to be 
admitted as evidence. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definitions: 

Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 
Unavailable as a witness, see § 240 

Federal Missing Persons Act, findings under, see §§ 1282-1283 
Hearsay rule, see § 1200 
Presumption of legitimacy, see §§ 621, 661 
Presumption that ceremonial marriage is valid, see § 663 
Trustworthiness requirement, similar provisions, see §§ 1252,1260,1311, 1323 
Vital statistics records, see § l281 

§ 1311. Statement concerning family history of another 
1311. (a) Subject to subdivision (b), evidence of a state­

ment concerning the birth, marriage, divorce, death, legiti­
macy, race, ancestry, relationship by blood or marriage, or 
other similar fact of the family history of a person other 
than the declarant is not made inadmissible by the hearsay 
rule if the declarant is unavailable as a witness and: 

(1) The declarant was related to the other by blood or 
marriage; or 

(2) The declarant was otherwise so intimately associated 
with the other's family as to be likely to have had accurate 
information concerning the matter declared and made the 
statement (i) upon information received from the other or 
from a person related by blood or marriage to the other or 
(ii) upon repute in the other's family. 

(b) Evidence of a statement is inadmissible under this sec­
tion if the statement was made under circumstances such as to 
indicate its lack of trustworthiness. 

Comment. Section 1311 provides a hearsay exception for a statement 
concerning the family history of another. Paragraph (1) of subdivision 
(a) restates in substance existing law as found in Section 1870 (4) of 
the Code of Civil Procedure which it supersedes. Paragraph (2) is new 
to California law, but it is a sound extension of the present l~w to cover 
a situation where the declarant was a family housekeeper or doctor or 
so close a friend as to be included by the family in discussions of its 
family history. 

There are two limitations on admissibility of a statement under 
Section 1311. First, a statement is admissible only if the declarant is 
unavailable as a witness within the meaning of Section 240. (Section 
1870 ( 4) requires that the declarant be deceased in order for his state­
ment to be admissible.) Second, a statement is not admissible if it was 
made under circumstances such as to indicate its lack of trustworthi­
ness. For a discussion of this requirement, see the Comment to EVI­
DENCE CODE § 1310. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Definitions: 
Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

CROSS-REFERENCES 

Unavailable as a witness, see § 240 
Hearsay rule, see § 1200 
Trustworthiness requirement, similar provisions, see §§ 1252,1260, 1310, 1323 

§ 1312. Entries in family records and the like 
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1312. Evidence of entries in family bibles or other family 
books or charts, engravings on rings, family portraits, engrav­
ings on urns, crypts, or tombstones, and the like, is not made 
inadmissible by the hearsay rule when offered to prove the 
birth, marriage, divorce, death, legitimacy, race, ancestry, re­
lationship by blood or marriage, or other similar fact of the 
family history of a member of the family by blood or marriage. 

Comment. Section 1312 restates the substance of and supersedes the 
provisions of Code of Civil Procedure Section 1870 (13). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Proof, see § 190 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

See a180 the Oro88-Reference8 under Section 1310 

§ 1313. Reputation in family concerning family history 
1313. Evidence of reputation among members of a family 

is not made inadmissible by the hearsay rule if the reputation 
concerns the birth, marriage, divorce, death, legitimacy, race, 
ancestry, relationship by blood or marriage, or other similar 
fact of the family history of a member of the family by blood 
or marriage. 

Comment. Section 1313 restates the substance of and supersedes the 
provisions of Code of Civil Procedure Sections 1852 and 1870 (11) . 
See Estate of Connors, 53 Cal. App.2d 484, 128 P.2d 200 (1942); 
Estate of Newman, 34 Cal. App.2d 706, 94 P.2d 356 (1939). However, 
Section 1870 (11) requires the family reputation in question to have 
existed "previous to the controversy." This qualification is not in­
cluded in Section 1313 because it is unlikely that a family reputation 
on a matter of pedigree would be influenced by the existence of a con­
troversy even though the declaration of an individual member of the 
family, covered in Sections 1310 and 1311, might be. 

The family reputation admitted under Section 1313 is necessarily 
multiple hearsay. If, however, such reputation were inadmissible be­
cause of the hearsay rule, and if direct statements of pedigree were 
inadmissible because they are based on such reputation (as most of 
them are), the courts would be virtually helpless in determining mat­
ters of pedigree. See Tentative Recommendation and a Study Relating 
to the Uniform Rules of Evidence (Article VIII. Hearsay Evidence), 
6 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES Appendix at 548 
(1964) . 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Hearsay rule, see § 1200 
See also the Oross-References under Section 1310 

§ 1314. Reputation in community concerning family history 
1314. Evidence of reputation in a community concerning 

the date or fact of birth, marriage, divorce, or death of a per­
son resident in the community at the time of the reputation 
is not made inadmissible by the hearsay rule. 

Comment. Section 1314 restates what has been held to be existing 
law under Code of Civil Procedure Section 1963(30) with respect to 
proof of the fact of marriage. See People v. Vogel, 46 Cal.2d 798, 299 
P.2d 850 (1956) ; Estate of Baldwin, 162 Cal. 471,123 Pac. 267 (1912). 
However, Section 1314 has no counterpart in California law insofar 
as proof of the date or fact of birth, divorce, or death is concerned, 
since proof of such facts by reputation is presently limited to repu­
tation in the family. See Estate of Heaton, 135 Cal. 385, 67 Pac. 321 
(1902). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Hearsay rule, see § 1200 
See also the OrosB-References under Section 1310 

§ 1315. Church records concerning family history 
1315. Evidence of a statement concerning a person's birth, 

marriage, divorce, death, legitimacy, race, ancestry, relation­
ship by blood or marriage, or other similar fact of family his­
tory which is contained in a writing made as a record of a 
church, religious denomination, or religious society is not made 
inadmissible by the hearsay rule if: 

(a) The statement is contained in a writing made as a 
record of an act, condition, or event that would be admissible 
as evidence of such act, condition, or event under Section 1271; 
and 

(b) The statement is of a kind customarily recorded in con­
nection with the act, condition, or event recorded in the writ­
ing. 

Comment. Church records generally are admissible as business rec­
ords under the provisions of Section 1271. Under Section 1271, such 
records would be admissible to prove the occurrence of the church 
activity-the baptism, confirmation, or marriage--recorded in the 
writing. However, it is unlikely that Section 1271 would permit such 
records to be used as evidence of the age or relationship of the par­
ticipants, for the business records act has been held to authorize busi­
ness records to be used to prove only facts known personally to the re­
corder of the information or to other employees of the business. Patek 
~ Co. v. Vineberg, 210 Cal. App.2d 20, 23, 26 Cal. Rptr. 293, 294 
(1962) (hearing denied) ; People v. Williams, 187 Cal. App.2d 355, 9 
Cal. Rptr. 722 (1960) ; Gough v. Security Trust ~ Sav. Bank, 162 Cal. 
App.2d 90, 327 P.2d 555 (1958). 
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Section 1315 permits church records to be used to prove certain addi­
tional information. Facts of family history, such as birth dates, rela­
tionships. marital histories, etc., that are ordinarily reported to church 
anthorities and recorded in connection with the church's baptismal, 
confirmation, marriage, and funeral records may be proved by such 
records under Section 1315. 

Section 1315 continues in effect and supersedes the provisions of 
Code of Civil Procedure Section 1919a without, however, the special 
and cumbersome authentication procedure specified in Code of Civil 
Procedure Section 1919b. Under Section 1315, church records may be 
authenticated in the same manner that other business records are 
authenticated. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Statement, see § 225 
Writing, see § 250 

CROSS-REFEREXCEf.i 

Hearsay rule. see § 1200 
See a180 the CrosB-References under Section 1310 

§ 1316. Marriage, baptismal, and similar certificates 
1316. Evidence of a statement concerning a person's birth, 

marriage, divorce, death, legitimacy, race, ancestry, relation­
ship by blood or marriage, or other similar fact of family 
history is not made inadmissible by the hearsay rule if the 
statement is contained in a certificate that the maker thereof 
performed a marriage or other ceremony or administered a 
sacrament and: 

(a) The maker was a clergyman, civil officer, or other person 
authorized to perform the acts reported in the certificate by 
law or by the rules, regulations, or requirements of a church, 
religious denomination, or religious society; and 

(b) The certificate was issued by the maker at the time 
and place of the ceremony or sacrament or within a reasonable 
time thereafter. 

Comment. Section 1316 provides a hearsay exception for marriage, 
baptismal, and similar certificates. This exception is somewhat broader 
than that found in Sections 1919a and 1919b of the Code 0:1;" Civil 
Procedure (superseded by Evidence Code Sections 1315 and 1316). 
Sections 1919a and 1919b are limited to church records and, hence, with 
respect to marriages, to those performed by clergymen. Moreover, they 
establish an elaborate and detailed authentication procedure, whereas 
certificates made admissible by Section 1316 need meet only the general 
authentication requirement of Section 1401. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Law, see § 160 
Statement, see § 225 

CROSS-REFERENCES 

Hearsay rule, see § 1200 
See also the CroBs-References under Section 1310 

9-46607 

• 
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Article 12. Reputation and Statements Concerning Community 
History, Property Interests, and Character 

§ 1320. Reputation concerning community history 
1 :320. Evidruee of reputation in a cOl11mr:.uity is not made 

inadmissible by the hearsay rule if the reputation concerns an 
event of general history of the community or of the state or 
nation of which the community is a part and the event was 
of importance to the community. 

Comment. Section 1320 provides a wider rule of admissibility than 
doe;; Code of Civil Procedure Section 1870(11) which it supel'seJes in 
part. Section 1870 provides in relevant part that proof may be made of 
"common reputation existing previous to the controversy, respecting 
facts of a public or general interest more than thirty years old." The 
30-year limitation is essentially arbitrary. The important question 
would seem to be whether a community reputation on the matter in­
volved exists; its age would appear to go more to its venerability than 
to its truth. Nor is it necessary to include in Section 1320 the require­
ment that the reputation existed previous to controversy. It is unlikely 
that a community reputation respecting an event of general history 
would be influenced by the existence of a controversy. 
[Law Reyision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, SPI' ~ 140 
::5tllte, see § ~~O 

Henrsay rule. see ~ 1200 

CROSS-REFERENCES 

§ 1321. Reputation concerning public interest in property 
1321. Evidence of reputation in a community is not made 

inadmissible by the hearsay rule if the reputation concerns the 
interest of the public in property in the community and the 
reputation arose before controversy. 

Comment. Section 1321 preserves the rule in Simons v. Inyo Cerro 
Gordo Co., 48 Cal. App. 524, 192 Pac. l44 (1920). It does not require, 
however, that the reputation be more than 30 years old; it requires 
merely that the reputation arose before there was a controversy con­
cerning the matter. See the Comment to Section 1320. 
[Lnw Revision Commission Comment (Recommendation. January 1965)] 

Definitions: 
Evidence, see § 140 
Property, see § 185 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

Presumptions of ownership, see §§ 637, 638, 662 

§ 1322. Reputation concerning boundary or custom affecting land 
1322. Evidence of reputation in a community is not made 

inadmissible by the hearsay rule if the reputation concerns 
boundaries of, or customs affecting, land in the community and 
the reputation arose before controversy. 
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Comment. Section 1322 restates the substance of existing law as found 
in Code of Civil Procedure Section 1870 (11) which it supersedes in 
part. See Muller v. So. Pac. Branch Ry., 83 Cal. 240, 23 Pac. 265 
(1890) ; Ferris v. Emmons, 214 Cal. 501, 6 P.2d 950 (1931). 
[Law Redsion Commission Comment (Recommendation, January 1966)] 

CROSS-REFERENCES 
Definition: 

Evidence, see § 140 
Hparsay rule, see § 1200 
Presumptions of ownership, see §§ 637, 638, 662 

§ 1323. Statement concerning boundary 
1323. Evidence of a statement concerning the boundary of 

land is not made inadmissible by the hearsay rule if the de­
clarant is unavailable as a witness and had sufficient knowledge 
of the subject, but evidence of a statement is not admissible 
under this section if the statement was made under circum­
stances such as to indicate its lack of trustworthiness. 

Comment. Section 1323 codifies existing law found in such cases as 
Morton v. Folger, 15 Cal. 275 (1860), and Morcom v. Baiersky, 16 Cal. 
App.480, 117 Pac. 560 (1911). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Declarant, see § 135 
Evidence, see § 140 
Statement, see § 225 

CROSS-REFERENCES 

Unavailable as a witness, see § 240 
Hearsay rule, see § 1200 
Presumptions of ownership, see §§ 637, 638, 662 
Trustworthiness requirement, similar provisions, see §§ 1252, 1260, 1310, 1311 

§ 1324. Reputation concerning character 
1324. Evidence of a person's general reputation with ref­

erence to his character or a trait of his character at a relevant 
time in the community in which he then resided or in a group 
with which he then habitually associated is not made inadmis­
sible by the hearsay rule. 

Comment. Section 1324 codifies a well-settled exception to the hear­
say rule. See, e.g., People v. Cobb, 45 Cal.2d 158, 287 P.2d 752 (1955). 
Of course, character evidence is admissible only when the question of 
character is material to the matter being litigated. The only purpose of 
Section 1324 is to declare that reputation evidence as to character or 
a trait of character is not inadmissible under the hearsay rule. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERE~CES 
Character as affecting credibility, see *§ 786-790 
Character evidence to prove conduct, spe §§ 1101-1104 
Character, manner of proving, see § 1100 
Definition: 

Evidence, see § 140 
Hearsay rule, see § 1200 
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Article 13. Dispositive Instruments and Ancient Writings 

§ 1330. Recitals in writings affecting property 
1330. Evidence of a statement contained in a deed of con­

veyance or a will or other writing purporting to affect an 
interest in real or personal property is not made inadmissible 
by the hearsay rule if: 

(a) The matter stated was relevant to the purpose of the 
writing; 

(b) The matter stated would be relevant to an issue as to 
an interest in the property; and 

(c) 'fhe dealings with the property since the statement ,vas 
made have not been inconsistent with the truth of the state­
ment. 

Comment. Section 1330 restates the substance of existing California 
law relating to recitals in dispositive instruments. Although language 
in some cases appears to require that the dispositive instrument be 
ancient, cases may be found in which recitals in dispositive instruments 
have been admitted without regard to the age of the instrument. See 
Russell v. Langford, 135 Cal. 356, 67 Pac. 331 (1902) (recital in will) ; 
Pearson v. Pea1'son, 46 Cal. 609 (1873) (recital in will) ; Oulver v. 
Newhart, 18 Cal. App. 614, 123 Pac. 975 (1912) (bill of sale). There 
is a sufficient likelihood that the statements made in a dispositive docu­
ment, when related to the purpose of the document, will be true to 
warrant the admissibility of such documents without regard to their age. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Personal property, see § 180 
Property, see § 185 
Real property, see § 205 
Statement, see § 225 
W ri ting, see ~ 250 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

§ 1331. Recitals in ancient writings 
1331_ Evidence of a statement is not made inadmissible by 

the hearsay rule if the statement is contained in a writing 
more than 30 years old and the statement has been since 
generally acted upon as true by persons having an interest in 
the matter. 

Comment. Section 1331 clarifies the existing law relating to the ad­
missibility of recitals in ancient documents by providing that such 
recitals are admissible under an exception to the hearsay rule. Code of 
Civil Procedure Section 1963 (34) (superseded by the Evidence Code) 
provides that a document more than 30 years old is presumed genuine 
if it has been generally acted upon as genuine by persons having an 
interest in the matter. The Supreme Court has held that a document 
meeting this section's requirements is presumed to be genuine-pre­
sumed to be what it purports to be-but that the genuineness of the 
document imports no verity to the recitals contained therein. Gwin v. 
Calegaris, 139 Cal. 384, 389, 73 Pac. 851, 853 (1903). Recent cases de-
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cided by district courts of appeal, however, have held that the recitals 
in such a document are admissible to prove the truth of the facts 
recited. Estate of Nidever, 181 Cal. App.2d 367, 5 Cal. Rptr. 343 
(1960) ; Kirkpatrick v. Tapo Oil Co., 144 Cal. App.2d 404, 301 P.2d 
274 (1956). In these latter cases, the courts have not insisted that the 
hearsay statem~nt itself be acted upon as true by persons with an in­
terest in the matter; the evidence has been admitted merely upon a 
showing that the document containing the statement is genuine. The 
age of a document alone is not a sufficient guarantee of the trustworthi­
ness of a statement contained therein to warrant the admission of the 
statement into evidence. Accordingly, Section 1331 makes it clear that 
the statement itself must have been generally acted upon as true for at 
least 30 years by persons having an interest in the matter. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Person, see § 175 
Statement, see § 225 
Writing, see § 250 

CROSS-REFERENCES 

Hearsay rule, see § 1200 
Presumption of authenticity of ancient documents, see § 643 

Article 14. Commercial, Scientific, and Similar Publications 

§ 1340. Commercial lists and the like 

1340. Evidence of a statement, other than an opinion, con­
tained in a tabulation, list, directory, register, or other pub­
lished compilation is not made inadmissible by the hearsay 
rule if the compilation is generally used and relied upon as 
accurate in the course of a business as defined in Section 1270. 

Comment. Section 1340 codifies an exception that has been recognized 
by statute and by the courts in specific situations. See, e.g., COM. CODE 
§ 2724; Emery v. So. Cal. Gas Co., 72 Cal. App.2d 821, 165 P.2d 695 
(1946); Christiansen v. Hollings, 44 Cal. App.2d 332, 112 P.2d 723 
(1941). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Business, see § 1270 
Evidence, see § 140 
Statement, see § 225 

Hearsay rule, see § 1200 

CROSS-REFERENCES 

§ 1341. Publications concerning facts of general notoriety and interest 

1341. Historical works, books of science or art, and pub­
lished maps or charts, made by persons indifferent between 
the parties, are not made inadmissible by the hearsay rule 
when offered to prove facts of general notoriety and interest. 

Comment. Section 1341 recodifies without substantive change Sec­
tion 1936 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

10-46607 



1262 EVIDENCE CODE-HEARSAY EVIDENCE 

CROSS-REFERENCES 
Cross-examination of expert witness concerning published material, see § 721 
Definition: 

Proof, see § 190 
Hearsay rule, see § 1200 
Judicial notice of facts not subject to dispute, see §§ 451, 452 



DIVISION 11. WRITINGS 
CROSS-REFERENCES 

Ancient writings and dispositive instruments as hearsay evidence, see §§ 1330-1331 
Business records, see §§ 1270-1272 
Church records and certificates, see § § 1315, 1316 
Commercial, scientific, and similar publications as hearsay evidence, see §§ 1340-

1341 
Court records, judicial notice, see § § 451, 452 
Examination of witness about writing, see § 768 
Family records as hearsay evidence, see § 1312 
Inspection of writings, see § § 768, 771 
Judgments as hearsay evidence, see §§ 1300-1302 
Official records, see § § 1280-1284 
Part of transaction proved, admissibility of whole, see § 356 
Preliminary determinations on admissibility of evidence, see §§ 400-406 
Presumptions relating to: 

Authenticity of ancient writings affecting property interest, see § 643 
Book containing reports of cases, see § 645 
Book published by public authority, see § 644 
Letter mailed was received, see § 641 
Writing truly dated, see § 640 

Privileges, exceptions relating to dispositive instruments, see §§ 960-961, 1002-1003, 
1021-1022 

Recorded memory, see § 1237 
Refreshing recollection with writing, see § 771 
Scientific and professional treatises, use in cross-examination, see § 721 
Subscribing witnesses, see §§ 870, 959 
Translators of writings, see §§ 750, 751, 753 

CHAPTER 1. AUTHENTICATION AND PROOF OF WRITINGS 

Article 1. Requirement of Authentication 

§ 1400. Authentication defined 
1400. Authentication of a writing means (a) the introduc­

tion of evidence sufficient to sustain a finding that it is the 
writing that the proponent of the evidence claims it is or (b) 
the establishment of such facts by any other means provided 
by law. 

Comment. Before any tangible object may be admitted into evidence, 
the party seeking to introduce the object must make a preliminary 
showing that the object is in some way relevant to the issues to be 
decided in the action. When the object sought to be introduced is a 
writing, this preliminary showing of relevancy usually entails some 
proof that the writing is authentic-i.e., that the writing was made or 
signed by its purported maker. Hence, this showing is normally re­
ferred to as "authentication" of the writing. But authentication, cor­
rectly understood, may involve a preliminary showing that the writing 
is a forgery or is a writing found in particular files regardless of its 
authorship. Cf. People v. Adamson, 118 Cal. App.2d 714, 258 P.2d 1020 
(1953). When the requisite preliminary showing has been made, the 
judge admits the writing into evidence for consideration by the trier 
of fact. However, the fact that the judge permits the writing to be ad­
mitted in evidence does not necessarily establish the authenticity of 
the writing; all that the judge has determined is that there has been a 
sufficient showing of the authenticity of the writing to permit the trier 
of fact to find that it is authentic. The trier of fact independently 
determines the question of authenticity, and, if the trier of fact does 

( 1263 ) 
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not believe the evidence of authenticity, it may find that the writing 
is not authentic despite the fact that the judge has determined that 
it was" authenticated." See 7 ,VIGMORE, EVIDEXCE §§ 2129-2135 (3d ed. 
1940) . 

This chapter sets forth the rules governing this process of authentica­
tion. Sections 1400-1402 (Article 1) define and state the general re­
quirement of authentication-either by evidence sufficient to sustain a 
finding of authenticity or by other means sanctioned by law. Sections 
1410-1454 (Articles 2 and 3) set forth some of the means that may be 
used to authenticate certain kinds of writings. The operation and effect 
of these sections is explained in separate Comments relating to them. 

Under Section 1400, as under existing law, a writing may be au­
thenticated by the presentahon of evidence sufficient to sustain a find­
ing of its authenticity. See Verzan v. McGregor, 23 Cal. 339, 342-343 
(1863). Under Section 1400, as under existing law, the authenticity of 
a particular writing also may be established by some means other than 
the introduction of evidence of authenticity. Thus, the authenticity of 
a writing may be established by stipUlation or by the pleadings. See 
e.g., CODE Crv. PROC. §§ 447 and 448. The requisite preliminary showing 
may also be supplied by a presumption. See, e.g., EVIDENCE CODE 
§§ 1450-1454, 1530. In some instances, a presumption of authenticity 
may also attach to a writing authenticated in a particular manner. See, 
e.g., EVIDENCE CODE § 643 (the ancient documents rule). Where a pre­
sumption applies, the trier of fact is required to find that the writing is 
authentic unless the requisite contrary showing is made. EVIDENCE CODE 
§ § 600, 604, 606. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Law, see § 160 
Writing, see § 250 

CROSS-REFERENCES 

Means of authenticating writings: 
Certified abstracts of title, see § 1601 
Certified photographic copies, see § 1551 
Generally, see §§ 1410-1421 
Hospital records, see §§ 1560-1566 
Photographic copy made in regular course of business, see § 1550 

Presumptions of authenticity: 
Acknowledged writings, official writings, see §§ 1450-1454 
Copies of official writings, see § 1530 
Recorded writings, see § § 1532, 1600 

See also the Gross-References under Division 11 

§ 1401. Authentication required 
1401. (a) Authentication of a writing is required before 

it may be received in evidence. 
(b) Authentication of a writing is required before secon­

dary evidence of its content may be received in evidence. 
Comment. The requirement of authentication stated in subdivision 

(a) reflects existing law. Ten Winkel v. Anglo California Sec. Co., 11 
Ca1.2d 707, 81 P.2d 958 (1938). However, the requirement has never 
been stated in the California statutes. 

Some cases have indicated that authentication is not necessary under 
certain circumstances, as, for example, when the execution of the 
writing is not in issue. See People v. Adamson, 118 Cal. App.2d 714, 
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258 P.2d 1020 (1953). This is true, however, only if "authentication" 
is construed narrowly to refer only to proof of due execution. The 
Evidence Code defines the term more broadly and requires all writings 
to be authenticated. The writing involved in the Adamson case was a 
letter that a witness claimed he had received and acted upon. Under the 
Evidence Code, the requirement of authentication would require a 
showing that the letter offered in evidence was in fact the one received 
and acted upon; and this is the preliminary showing that was found 
sufficient in the Adamson case. 

The "writing" referred to in subdivision (a) is any writing offered 
in evidence; although it may be either an original or a copy, it must be 
authenticated before it may be received in evidence. 

Authentication of a writing does not in and of itself authorize the 
writing to be admitted in evidence. The writing, of course, must be 
revel ant and not be made inadmissible by any exclusionary rule-e.g., 
the hearsay rule, the best evidence rule, or the rule excluding a coerced 
confession. Thus, Section 1401 merely requires that an otherwise ad­
missible writing be authenticated before it may be received in evidence. 

Subdivision (b) of Section 1401 requires that a writing be authenti­
cated even when it is not offered in evidence but is sought to be proved 
by a copy or by testimony as to its content under the circumstances 
permitted by Sections 1500-1510 (the best evidence rule). This is de­
clarative of existing California law. Spottiswood v. Weir, 80 Cal. 448, 
22 Pac. 289 (1889); Smith v. Brannan, 13 Cal. 107, 115 (1859); For­
man v. Goldberg, 42 Cal. App.2d 308, 316-317, 108 P.2d 983, 988 
(1941) . Under Section 1401, therefore, if a person offers in evidence a 
copy of a writing, he must make a sufficient preliminary showing of 
the authenticity of both the copy and the original (i.e., the writing 
sought to be proved by the copy). 

In some instances, however, authentication of a copy will provide 
the necessary evidence to authenticate the original writing at the same 
time. For example: If a copy of a recorded deed is offered in evidence, 
Section 1401 requires that the copy be authenticated-proved to be a 
copy of the official record. It also requires that the official record be 
authenticated-proved to be the official record-because the official 
record is a writing of which secondary evidence of its content is being 
offered. Finally, Section 1401 requires the original deed itself to be 
authenticated-proved to have been executed by its purported maker 
-for it, too, is a writing of which secondary evidence of its content 
is being offered. The copy offered in evidence may be authenticated by 
the attestation or certification of the official custodian of the record as 
provided by Section 1530. Under Section 1530, the authenticated copy 
is prima facie evidence of the existence and content of the official 
record itself. Thus, the authenticated copy supplies the necessary 
authenticating evidence for the official record. Under Section 1600, the 
official record is prima facie evidence of the existence and content of 
the original deed and of its execution by its purported maker; hence, 
the official record is the requisite authenticating evidence for the 
original deed. Thus, the duly attested or certified copy of the record 
meets the requirement of authentication for the copy itself, for the 
official record, and for the original deed. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CROSS-REFERENCES 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Writing, see § 250 

Secondary evidence of writings, see §§ 1500-1566 
Bee a180 the CroB8-Reference8 under Section 1400 

§ 1402. Authentication of altered writing 
1402. The party producing a writing as genuine which 

has been altered, or appears to have been altered, after its 
execution, in a part material to the question in dispute, must 
account for the alteration or appearance thereof. He may 
show that the alteration was made by another, without his 
concurrence, or was made with the consent of the parties af­
fected by it, or otherwise properly or innocently made, or 
that the alteration did not change the meaning or language 
of the instrument. If he does that, he may give the writing 
in evidence, but not otherwise. 

Comment. Section 1402 restates and supersedes Code of Civil Pro­
cedure Section 1982. See Miller v. Luco, 80 Cal. 257, 265, 22 Pac. 195, 
197 (1889); King v. Tarabino, 53 Cal. App. 157,199 Pac. 890 (1921). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Writing, see § 250 

Article 2. Means of Authenticating and Proving Writings 

§ 1410. Article not exclusive 
1410. Nothing in this article shall be construed to limit 

the means by which a writing may be authenticated or proved. 
Comment. This article (Sections 1410-1421) lists many of the evi­

dentiary means for authenticating writings and supersedes the existing 
statutory expressions of such means. 

Section 1410 is included in this article in recognition of the fact 
that it would be impossible to specify all of the varieties of circum­
stantial evidence that may be sufficient in particular cases to sustain a 
finding of the authenticity of a writing. Hence, Section 1410 ensures 
that the means of authentication listed in this article or stated else­
where in the codes will not be considered the exclusive means of au­
thenticating writings. Although Section 1410 has no counterpart in 
previous legislation, the California courts have never considered the 
listing of certain means of authentication in the various California 
statutes as precluding reliance upon other means of authentication. 
See, e.g., People v. Rarnsey, 83 Cal. App.2d 707, 189 P.2d 802 (1948) 
(authentication by evidence of possession); Geary St. etc. R.R. v. 
Campbell, 39 Cal. App. 496, 179 Pac. 453 (1919) (corporate stock 
record book authenticated by age, appropriate custody, and unsus­
picious appearance). See also the Comments to Sections 1420 and 1421. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Writing, see § 250 

Bee also the Oross-References under Section 1400 

§ 141l. Subscribing witnessl testimony unnecessary 

1267 

1411. Except as provided by statute, the testimony of a 
subscribing witness is not required to authenticate a writing. 

Comment. When Section 1940 of the Code of Civil Procedure was 
enacted in 1872, it stated the common law rule that a subscribing 
witness to a witnessed writing must be produced to authenticate the 
writing or his absence must be satisfactorily accounted for. See Stevens 
v. Irwin, 12 Cal. 306 (1859). Section 1940 was amended by the Code 
Amendments of 1873-74 to remove the requirement that the subscrib­
ing witness be produced. Cal. Stats. 1873-74, Ch. 383, § 231 (Code 
Amdts., p. 386). Instead, three alternative methods of authenticating 
a writing were listed. 

Section 1411 states directly what the 1873-74 amendment to Code of 
Civil Procedure Section 1940 stated indirectly-that the common law 
rule requiring the production of a subscribing witness to a witnessed 
writing is not the law in California unless a statute specifically so 
requires. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Attorney-client privilege, exception for subscribing witness, see § 959 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Statute, see § 230 
Writing, see § 250 

Sanity of maker, testimony of subscribing witness, see § 870 

§ 1412. Use of other evidence when subscribing witness l testimony required 
1412. If the testimony of a subscribing witness is required 

by statute to authenticate a writing and the subscribing wit­
ness denies or does not recollect the execution of the writing, 
the writing may be authenticated by other evidence. 

Comment. When enacted in 1872, Code of Civil Procedure Section 
1941 stated a limitation on the common law rule requiring proof of 
witnessed writings by a subscribing witness. Section 1941 provided, 
in effect, that this rule did not prohibit the authentication of a wit­
nessed writing by other evidence if the subscribing witness denied or 
did not remember the execution of the writing. Evidence Code Section 
14l2, which supersedes Code of Civil Procedure Section 1941, retains 
this limitation on the subscribing witness rule in those few cases, such 
as those involving wills, where a statute requires the testimony of a 
subscribing witness to authenticate a writing. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Authentication, see § 1400 
Evidence, see § 140 
Statute, see § 230 
Writing, see § 250 

CROSS-REFERENCES 

See also the Oross-References under Section 1411 
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§ 1413. Witness to the execution of a writing 
1413. A writing may be authenticated by anyone who saw 

the writing made or executed, including a subscribing witness. 
Comment. Section 1413 restates and supersedes the provisions of 

subdivisions 1 and 3 of Code of Civil Procedure Section 1940. 
Section 1413 refers to writings that were "made" as well as "ex­

ecuted" in order to include all kinds of writings, not merely those 
bearing a signature. See EVIDENCE CODE § 250, defining" writing. " 
[Legislative Committee Comment (Assembly J., Apr. 6, 1(65)] 

Definitions: 
Authentication, see § 1400 
Writing, see § 250 

CROSS-REFERENCES 

Subscribing witness' testimony not required, see § 1411 
See also the Gross-References under Section 1411 

§ 1414. Authentication by admission 
1414. A writing may be authenticated by evidence that: 
(a) The party against whom it is offered has at any time 

admitted its 'authenticity; or 
(b) The writing has been acted upon as authentic by the 

party against whom it is offered. 
Comment. Section 1414 restates and supersedes the provisions of 

Code of Civil Procedure Section 1942. Section 1942 is difficult to under­
stand. It was amended in 1901 to make it more intelligible. Cal. Stats. 
1901, Ch. 102, § 480, p. 247. However, the code revision of which the 
1901 amendment was a part was held unconstitutional because of tech­
nical defects in the title of the act and because the act embraced more 
than one subject. Lewis v. Dunne, 134 Cal. 291, 66 Pac. 478 (1901). 
Evidence Code Section 1414 is based on the 1901 amendment of Sec­
tion 1942. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

CROSS-REFERENCES 
Admission of party, see § 1220 et seq. 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Writing, see § 250 

§ 1415. Authentication by handwriting evidence 
1415. A writing may be authenticated by evidence of the 

genuineness of the handwriting of the maker. 
Comment. Section 1415 restates and supersedes the provisions of 

subdivision 2 of Code of Civil Procedure Section 1940. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Writing, see § 250 

Opinion evidence of handwriting, see §§ 1416, 1418 
Proof of handwriting by comparison wIth exemplar, see §§ 1417-1419 
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§ 1416. Proof of handwriting by person familiar therewith 
1416. A witness who is not otherwise qualified to testify as 

an expert may state his opinion whether a writing is in the 
handwriting of a supposed writer if the court finds that he 
has personal knowledge of the handwriting of the supposed 
writer. Such personal knowledge may be acquired from: 

(a) Having seen the supposed writer write; 
(b) Having seen a writing purporting to be in the hand­

writing of the supposed writer and upon which the supposed 
writer has acted or been charged; 

(c) Having received letters in the due course of mail pur­
porting to be from the supposed writer in response to letters 
duly addressed and mailed by him to the supposed writer; or 

(d) Any other means of obtaining personal knowledge of 
the handwriting of the supposed writer. 

Comment. Section 1416 is based on Code of Civil Procedure Section 
1943 as amended in the code revision of 1901. Cal. Stats. 1901, Ch. 102, 
§ 481, p. 247. See the Comment to Section 1414. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication by handwriting evidence, see § 1415 
Definition: 

Writing, see § 250 
Expert witnesses, see §§ 720-723 
Opinion testimony, see §§ 800-805 

§ 1417. Comparison of handwriting by trier of fact 
1417. The genuineness of handwriting, or the lack thereof, 

may be proved by a comparison made by the trier of fact with 
handwriting (a) which the court finds was admitted or treated 
as genuine by the party against whom the evidence is offered 
or (b) otherwise proved to be genuine to the satisfaction of the 
court. 

Comment. Section 1417 is based on that portion of Code of Civil 
Procedure Section 1944 that permits the trier of fact to compare ques­
tioned handwriting with handwriting the court has found to be genuine. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication by handwriting evidence, see § 1415 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Trier of fact, see § 235 

Exemplar for ancient writing, see § 1419 
See also the Gross-References under Section 1414 

§ 1418. Comparison of writing by expert witness 
1418. The genuineness of writing, or the lack thereof, may 

be proved by a comparison made by an expert witness with 
writing (a) which the court finds was admitted or treated as 
genuine by the party against whom the evidence is offered or 
(b) otherwise proved to be genuine to the satisfaction of the 
court. 
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Comment. Section 1418 is based on that portion of Code of Civil 
Procedure Section 1944 that permits a witness to compare questioned 
handwriting with handwriting the court has found to be genuine. How­
ever, Section 1418 applies to any form of writing, not just handwriting. 
This is in recognition of the fact that experts can now compare type­
writing specimens and other forms of writing as accurately as they 
could compare handwriting specimens in 1872. 

Although Code of Civil Procedure Section 1944 does not expressly 
require that the witness making the comparison be an expert witness 
(as Evidence Code Section 1418 does), the cases have nonetheless im­
posed this requirement. E.g., Spottiswood v. Weir, 80 Cal. 448, 22 Pac. 
289 (1889). The witness' expertise may, of course, be derived from 
practical experience instead of from technical training. In re Newell's 
Estate, 75 Cal. App. 554, 243 Pac. 33 (1926) (experienced banker). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Writing, see § 250 

Opinion testimony by expert witness, see §§ 801-805 
See also the Cross-References under Sections 1414 and 1417 

§ 1419. Exemplars when writing is 30 years old 
1419. Where a writing whose genuineness is sought to be 

proved is more than 30 years old, the comparison under Sec­
tion 1417 or 1418 may be made with writing purporting to be 
genuine, and generally respected and acted upon as such, by 
persons having an interest in knowing whether it is genuine. 

Comment. Section 1419 restates and supersedes the provisions of 
Code of Civil Procedure Section 1945. The apparent purpose of Section 
1945, continued without substantive change in Evidence Code Section 
1419, is to permit the judge to be satisfied with a lesser degree of proof 
of the authenticity of an exemplar when the writing offered in evidence 
is more than 30 years old. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Person, see § 175 
Writing, see § 250 

CROSS-REFEREXCES 

Presumption of authenticity of ancient writing, see § 643 

§ 1420. Authentication by evidence of reply 
1420. A writing may be authenticated by evidence that 

the writing was received in response to a communication sent 
to the person ,,,ho is claimed by the proponent of the evidence 
to be the author of the writing. 

Comment. Section 1420 provides a method of authentication recog­
nized in California case law but not previously reflected in California 
statutes. House Grain Co. v. Finerman & Sons, 116 Cal. App.2d 485, 
253 P.2d 1034 (1953). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Person, see § 175 
Writing, see § 250 

Presumption of receipt of letter, see § 641 

§ 1421. Authentication by content 
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1421. A writing may be authenticated by evidence that the 
writing refers to or states matters that are unlikely to be 
known to anyone other than the person who is claimed by the 
proponent of the evidence to be the author of the writing. 

Comment. Section 1421 provides a method of authentication recog­
nized in California case law but not previously reflected in California 
statutes. Chaplin v. Sullivan, 67 Cal. App.2d 728, 734, 155 P.2d 368, 
372 (1945). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 
Person, see § 175 
Writing, see § 250 

Article 3. Presumptions Affecting Acknowledged Writings and 
Official Writings 

§ 1450. Classification of presumptions in article 
1450. The presumptions established by this article are pre­

sumptions affecting the burden of producing evidence. 
Comment. This article (Sections 1450-1454) lists several presump­

tions that may be used to authenticate particular kinds of writings. 
Section 1450 prescribes the effect of these presumptions. They require 
a finding of authenticity unless the adverse party produces evidence 
sufficient to sustain a finding that the writing in question is not au­
thentic. See EVIDENCE CODE § 604 and the Comment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFEREXCES 
Definitions: 

Burden of producing evidence, see § 110 
Presumption, see § 600 

Presumption affecting the burden of producing evidence, effect of, see § 604 

§ 1451. Acknowledged writings 
1451. A certificate of the acknowledgment of a writing 

other than a will, or a certificate of the proof of such a writing, 
is prima facie evidence of the facts recited in the certificate 
and the genuineness of the signature of each person by whom 
the 'writing purports to have been signed if the certificate meets 
the requirements of Article 3 (commencing with Section 1180) 
of Chapter 4, Title 4, Part 4, Division 2 of the Civil Code. 
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Comment. Section 1451 continues in effect and restates a method of 
authenticating private writings that is contained in Code of Civil Pro­
cedure Section 1948. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Person, see § 175 
Writing, see § 250 

CROSS· REFERENCES 

Prima facie evidence, effect of, see §§ 602, 604, 1450 
Recorded writings, see §§ 1532, 1600 

§ 1452. Official seals 
1452. A seal is presumed to be genuine and its use author­

ized if it purports to be the seal of: 
(a) The United States or a department, agency, or public 

employee of the United States. 
(b) A public entity in the United States or a department, 

agency, or public employee of such public entity. 
(c) A nation recognized by the executive power of the 

United States or a department, agency, or officer of such 
nation. 

(d) A public entity in a nation recognized by the executive 
power of the United States or a department, agency, or officer 
of such public entity. 

(e) A court of admiralty or maritime jurisdiction. 
(f) A notary public within any state of the United States. 

Comment. Sections 1452 and 1453 eliminate the need for formal 
proof of the genuineness of certain official seals and signatures when 
such proof would otherwise be required by the general requirement of 
authentication. 

Under existing law, formal proof of many of the signatures and seals 
mentioned in Sections 1452 and 1453 is not required because such signa­
tures and seals are the subject of judicial notice. CODE CIV. PROC. 
§ 1875(5), (6), (7), (8). (Section 1875 is superseded by Division 4 
(Sections 450-460) of the Evidence Code.) The parties may not dispute 
a matter that has been judicially noticed. CODE CIV. PROC. § 2102 
(superseded by EVIDENCE CODE § 457). Hence, judicial notice of facts 
should be confined to matters concerning which there can be no reason­
able dispute. The authenticity of writings purporting to be official writ­
ings should not be determined conclusively by the judge when there is 
serious dispute as to such authenticity. Therefore, Sections 1452 and 
1453 provide that the official seals and signatures mentioned shall be 
presumed genuine and authorized until evidence is introduced sufficient 
to sustain a finding that they are not genuine or authorized. When 
there is such evidence disputing the authenticity of an official seal or 
signature, the trier of fact is required to determine the question of 
authenticity without regard to any presumption created by this section. 
See EVIDENCE CODE § 604 and the Comment thereto. 
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This procedure will dispense with the necessity for proof of authen­
ticity when there is no real dispute as to such authenticity, but it will 
assure the parties the right to contest the authenticity of official writ­
ings when there is a real dispute as to such authenticity. 
[Law Revision Commission Comment (Recommendation, January 1965) ; technical 

correction-Senate J., Apr. 21, 1965] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Public employee, see § 195 
Public entity. see § 200 
State, see § 220 

Presumption, effect of, see §§ 604, 1450 

§ 1453. Domestic official signatures 
1453. A signature is presumed to be genuine and author­

ized if it purports to be the signature, affixed in his official 
capacity, of: 

(a) A public employee of the United States. 
(b) A public employee of any public entity in the United 

States. 
(c) A notary public within any state of the United States. 

Comment. See the Comment to Section 1452. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Public employee, see § 195 
Public entity, see § 200 
State, see § 220 

Presumption, effect of, see §§ 604, 1450 

§ 1454. Foreign official signatures 
1454. A signature is presumed to be genuine and author­

ized if it purports to be the signature, affixed in his official 
capacity, of an officer, or deputy of an officer, of a nation or 
public entity in a nation recognized by the executive power of 
the United States and the writing to which the signature is 
affixed is accompanied by a final statement certifying the gen­
uineness of the signature and the official position of (a) the 
person who executed the writing or (b) any foreign official 
who has certified either the genuineness of the signature and 
official position of the person executing the writing or the 
genuineness of the signature and official position of another 
foreign official who has executed a similar certificate in a chain 
of such certificates beginning with a certificate of the genuine­
ness of the signature and official position of the person execut­
ing the writing. The final statement may be made only by a 
secretary of an embassy or legation, consul general, consul, 
vice consul, consular agent, or other officer in the foreign serv­
ice of the United States stationed in the nation, authenticated 
by the seal of his office. 

Comment. Section 1454 supersedes the somewhat complex procedure 
for authenticating foreign official writings that is contained in subdi-
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vision 8 of Code of Civil Procedure Section 1918. Section 1454 is based 
on a proposed amendment to Rule 44 of the Federal Rules of Civil 
Procedure that has been prepared by the Advisory Committee on Civil 
Rules, the Commission and Advisory Committee on International Rules 
of Judicial Procedure, and the Columbia Law School Project on Inter­
national Procedure. Proposed Amendments to Rules of Civil Procedure 
for the United States District Courts with Advisory Committee's Notes 
(mimeo., Feb. 25, 1964). Rule 44 and the proposed amendment, how­
ever, deal only with the question of authenticating copies of foreign 
official writings. Section 1454 relates to the authentication of any for­
eign official writing, whether it be an original or a copy. 

The procedure set forth in Section 1454 is necessary for the reason 
that a United States foreign service officer may not be able to certify 
to the official position and signature of a particular foreign official. 
Accordingly, this section permits the original signature to be certified 
by a higher foreign official, whose signature can in turn be certified by 
a still higher official, and such certifications can be continued in a chain 
until a foreign official is reached as to whom the United States foreign 
service officer has adequate information upon which to base his final 
certification. See, e.g., New York Life Ins. Co. v. Aronson, 38 F. Supp. 
687 (W.D. Pa. 1941). 

See also the Comment to Section 1452. 
[Law Revision Co=ission Comment (Reco=endation, January 1965)] 

CROSS-REFERENCES 
Authentication required, see § 1401 
Definitions: 

Public entity, see § 200 
Writing, see § 250 

Presumption, effect of, see §§ 604, 1450 

CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS 

Article 1. Best Evidence Rule 

§ 1500. The best evidence rule 
1500. Except as otherwise provided by statute, no evidence 

other than the writing itself is admissible to prove the con­
tent of a writing. This section shall be known and may be 
cited as the best evidence rule. 

Comment. Section 1500 states the best evidence rule. This rule is 
now found in Code of Civil Procedure Sections 1855, 1937, and 1938, 
which are superseded by this article. The rule is that, unless certain 
exceptional conditions exist, the content of a writing must be proved 
by the original writing and not by testimony as to its content or a copy 
of the writing. The rule is designed to minimize the possibilities of mis­
interpretation of writings by requiring the production of the original 
writings themselves, if available. 

The rule stated in Section 1500 applies "except as otherwise pro­
vided by statute." Sections 1501-1510 list certain exceptions to the 
rule. Other statutes may create further exceptions. See, e.g., EVIDENCE 
CODE §§ 1550 and 1562, making copies of particular records admissible 
to the same extent as the originals would be. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Evidence, see § 140 
Statute, see § 230 
Writing, see § 250 

Hospital records, see §§ 1560-1566 
Official writings and recorded writings, see §~ 1530, 1532,1600 
Photographic copies, admissibility of, see §§ 1550, 1551 
Record of conveyance pursuant to legal process, see § 1603 
Recorded writing destroyed by calamity, see § 1601 
Secondary evidence of contents of writings, see §§ 1501-1510 
Spanish title papers, duplicate copies, see § 1605 

§ 1501. Copy of lost or destroyed writing 
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1501. A copy of a writing is not made inadmissible by the 
best evidence rule if the writing is lost or has been destroyed 
without fraudulent intent on the part of the proponent of the 
evidence. 

Comment. Section 1501 states an exception to the best evidence rule 
that is now found in Section 1855, subdivision 1, of the Code of Civil 
Procedure. Section 1501 requires the loss or destruction of the writing 
to have been without fraudulent intent on the part of the proponent of 
the evidence. Although no similar requirement appears in Section 1855, 
the cases construing this section have nonetheless imposed this re­
quirement. Bagley v. McMickle, 9 Cal. 430, 446-447 (1858). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

Photographic copy of lost or destroyed writing, see § 1551 
Recorded writing lost or destroyed by calamity, see § 1601 
See also the Cross-References under Section 1601 

§ 1502. Copy of unavailable writing 

1502. A copy of a writing is not made inadmissible by the 
best evidence rule if the writing was not reasonably procur­
able by the proponent by use of the court's process or by other 
available means. 

Comment. The exception stated in Section 1502 is not stated in the 
existing statutes. However, writings not subject to production through 
use of the court's process have been treated as "lost" writings, and 
secondary evidence has been admitted under the provisions of subdivi­
sion 10f Section 1855. See, e.g., Zellerbach v. Allenberg, 99 Cal. 57, 33 
Pac. 786 (1893). Because such writings have been treated as lost, the 
cases have admitted secondary evidence even when the original has 
been procurable by the proponent of the evidence by means other than 
the court's process. See, e.g., Koenig v. Steinbach, 119 Cal. App. 425, 
6 P.2d 525 (1931) ; Mackroth v. Sladky, 27 Cal. App. 112,148 Pac. 978 
(1915). Section 1502 changes the rule of these cases and makes sec­
ondary evidence inadmissible if the proponent has any reasonable 
means available to procure the writing, even though it is beyond the 
reach of the court's process. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS· REFERENCES 
Best evidence rule, see § 1500 
Definition: 

Writing, see § 250 

§ 1503. Copy of writing under control of opponent 
1503. (a) A copy of a writing is not made inadmissible by 

the best evidence rule if, at a time when the writing was under 
the control of the opponent, the opponent was expressly or 
impliedly notified, by the pleadings or otherwise, that the 
writing would be needed at the hearing, and on request at the 
hearing the opponent has failed to produce the writing. In a 
criminal action, the request at the hearing to produce the 
writing may not be made in the presence of the jury. 

(b) Though a writing requested by one party is produced 
by another, and is thereupon inspected by the party calling 
for it, the party calling for the writing is not obliged to intro­
duce it as evidence in the action. 

Comment. Subdivision (a) of Section 1503 states an exception to 
the best evidence rule that is now found in subdivision 2 of Section 
1855 and in Section 1938 of the Code of Civil Procedure. Under exist­
ing law, notice to produce the writing is unnecessary where the writing 
is itself a notice or where it has been wrongfully obtained or withheld 
by the adverse party. Section 1503 requires a notice to produce the 
writing in these cases, too. In most instances, the pleadings will give 
the requisite pretrial notice; in those cases where they do not, little 
hardship is imposed upon the proponent by requiring notice. 

Under existing law, secondary evidence of the content of a writing 
is admissible in a criminal case without notice to the defendant upon a 
prima facie showing that the writing is in the defendant's possession. 
People v. Chapman, 55 Cal. App. 192, 203 Pac. 126 (1921). In fact, 
a request for the document at the trial is improper. People v. Powell, 
71 Cal. App. 500, 236 Pac. 311 (1925). However, if the defendant 
objects to the introduction of secondary evidence of the writing, the 
prosecution may then request the defendant to produce it. People v. 
Rial, 23 Cal. App. 713, 139 Pac. 661 (1914). The possible prejudice 
to a defendant that may be caused by a request in the presence of the 
jury for the production of a writing is readily apparent; but, even 
if the impropriety of such a request is conceded, there appears to be 
no reason to deprive the defendant completely of his right to a pre­
trial notice and a request at the trial for production of the original. 
The notice and request do not require the defendant to produce the 
writing; they merely authorize the proponent to introduce secondary 
evidence of the writing upon the defendant's failure to produce it. 
Thus, subdivision (a) preserves the defendant's rights but avoids the 
possible prejudice to him by requiring the request at the trial to be 
made out of the presence and hearing of the jury. 

Similarly, subdivision (a) avoids any possible prejudice to the prose­
cution that might result from a request being made by the defendant in 
the presence of the jury for the production of a writing that is pro­
tected by a privilege. For the possible consequences of the prosecu­
tion's reliance on a privilege in a criminal action, see EVIDENCE CODE 
§ 1042. 
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Subdivision (b) of Section 1503 restates and supersedes the provi­
sions of Code of Civil Procedure Section 1939. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Action, see § 105 
Criminal action, see § 130 
Evidence, see § 140 
Hearing, see § 145 
Writing, see § 250 

§ 1504. Copy of collateral writing 
1504. A copy of a writing is not made inadmissible by the 

best evidence rule if the writing is not closely related to the 
controlling issues and it would be inexpedient to require it"! 
production. 

Comment. Section 1504 states an exception for writings that are col­
lateral to the principal issues in the case. The exception is well recog­
nized elsewhere. See MCCORMICK, EVIDENCE § 200 (1954). However, 
an early California case rejected it in dictum, and the issue apparently 
has not been raised on appeal since then. Poole v. Gerrard, 9 Cal. 593 
(1858). See Tentative Recommendation and a Study Relating to 'he 
Uniform Rules of Evidence (Article IX. Authentication and Content 
of Writings), 6 CAL. LAW REVISION COMM'N, REp., REe. & STUDIES 100, 
154 (1964). The exception is desirable, for it precludes hypertechnical 
insistence on the best evidence rule when production of the writing in 
question would be impractical and its contents are not closely related 
to any important issue in the case. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definition: 

Writing, see § 250 

§ 1505. Other secondary evidence of writings described in Sections 1501-1504 
1505. If the proponent does not have in his possession or 

under his control a copy of a writing described in Section 
1501, 1502, 1503, or 1504, other secondary evidence of the con­
tent of the writing is not made inadmissible by the best evi­
dence rule. This section does not apply to a writing that is also 
described in Section 1506 or 1507. 

Comment. Sections 1501-1504 permit a copy of a writing described 
in those sections to be admitted despite the best evidence rule. Section 
1505 provides that oral testimony of the content of a writing described 
in Sections 1501-1504 may be admitted when the proponent of the evi­
dence does not have a copy of the writing in his possession or under 
his control. 

The final paragraph of Code of Civil Procedure Section 1855 pro­
vides that either a copy or oral testimony may be used to prove the 
content of a writing when the original is unavailable. However, despite 
the language in Section 1855, two California cases have held that the 
proponent must prove the content of such writings by a copy if he has 
one. Ford v. Cunningham, 87 Cal. 209, 25 Pac. 403 (1890) ; Murphy v. 
Nielsen, 132 Cal. App.2d 396,282 P.2d 126 (1955). 

11-46607 
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Section 1505 codifies the requirement of these cases. A copy is better 
evidence of the content of a writing than testimony; hence, when a 
person seeking to prove such content has a copy in his possession or 
control, he should be required to produce it. 4 WIGMORE, EVIDENCE 
§§ 1266-1268 (3d ed. 1940). 

Unlike Section 1508 (pertaining to official writings), Section 1505 
does not require a showing of reasonable diligence to obtain a copy as 
a foundation for the introduction of testimonial secondary evidence. 
Although the proponent of the evidence may easily obtain a copy of a 
writing in official custody or show that the writing has been destroyed 
so that none is available, he may find it extremely difficult to show the 
unavailability of copies of writings in private custody. He may have 
no means of knowing whether any copies have been made or, if made, 
who has custody of them; yet, his right to introduce testimonial sec­
ondary evidence might be defeated merely by the opponent's showing 
that a copy, previously unknown to the proponent, does exist and is 
within reach of the court's process. The proponent's right to introduce 
testimonial secondary evidence of such writings should not be so easily 
defeated. Hence, Section 1505 requires no showing of reasonable dili­
gence to obtain a copy of the writing. Of course, if the opponent knows 
of e. copy that is available, he can compel its production and thus pro­
tect himself against any misrepresentation made in the proponent's 
evidence of the content of the writing. 
[Law Revision Commission C<>mment (Recommendation, January 1965)] 

Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

OROSS-REFERENCES 

§ 1506. Copy of public writing 
1506. A copy of a writing is not made inadmissible by the 

best evidence rule if the writing is a record or other writing 
that is in the custody of a public entity. 

Comment. Section 1506 restates an exception to the best evidence 
rule that is now found in subdivision 3 of Code of Civil Procedure 
Section 1855. 
[Law Revision Commission C<>mment (Recommendation, January 1965)] 

OROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Public entity, see § 200 
Writing, see § 250 

Official writings and recorded writings, see §§ 1530,1532,1600 

§ 1507. Copy of recorded writing 
1507. A copy of a writing is not made inadmissible by the 

best evidence rule if the writing has been recorded in the pub­
lic records and the record or an attested or a certified copy 
thereof is made evidence of the writing by statute. 

Comment. Section 1507 restates an exception to the best evidence 
rule that is now found in subdivision 4 of Code of Civil Procedure 
Section 1855. 
[Law Revision Commission C<>mment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Statute, see § 230 
Writing, see § 250 

Official writings and recorded writings, see §§ 1530, 1532, 1600 

§ 1508. Other secondary evidence of writings described in 
Sections 1506 and 1507 
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1508. If the proponent does not have in his possession a 
copy of a writing described in Section 1506 or 1507 and could 
not in the exercise of reasonable diligence have obtained a 
copy, other secondary evidence of the content of the writing 
is not made inadmissible by the best evidence rule. 

Comment. The final paragraph of Code of Civil Procedure Section 
1855 requires that the content of official writings be proved by a copy. 
Despite the unequivocal language of that section, the courts have per­
mitted testimonial secondary evidence when a copy could not be pro­
cured because of the destruction of the original. Hibernia Savings &; 
Loan Soc. v. Boyd, 155 Cal. 193, 100 Pac. 239 (1909) ; Seaboard Nat'l 
Bank v. Ackerman, 16 Cal. App. 55,116 Pac. 91 (1911). 

Section 1508 also permits testimonial evidence of the content of an 
official writing when a copy cannot be obtained. However, because 
copies of official writings usually can be readily obtained, Section 1508 
requires a party to exercise reasonable diligence to obtain such a copy. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

§ 1509. Voluminous writings 
1509. Secondary evidence, whether written or oral, of the 

content of a writing is not made inadmissible by the best evi­
dence rule if the writing consists of numerous accounts or 
other writings that cannot be examined in court without great 
loss of time, and the evidence sought from them is only the 
general result of the whole; but the court in its discretion 
may require that such accounts or other writings be produced 
for inspection by the adverse party. 

Comment. Section 1509 restates an exception to the best evidence 
rule that is found in subdivision 5 of Code of Civil Procedure Section 
1855. The final clause, permitting the court to require production of the 
underlying records, is based on a principle that has been recognized 
in dicta by the California courts. See, e.g., People v. Doble, 203 Cal. 
510, 515, 265 Pac. 184, 187 (1928) ("we, of course, are not intending 
to hold that the books in each case must be actually received in evi­
dence to warrant the introduction of such summary so long as they are 
available for use of the opposing party ... "). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Evidence, see § 140 
Writing, see § 250 

§ 1510. Copy of writing produced at the hearing 
1510_ A copy of a writing is not made inadmissible by the 

best evidence rule if the writing has been produced at the 
hearing and made available for inspection by the adverse party. 

Comment. Section 1510 is designed to permit the owner of a writing 
that is needed for evidence to leave a copy for the court's use and to 
retain the original in his own possession. The exception is valuable for 
business records that are needed in the continuing operation of the 
business_ If the original is produced in court for inspection, a copy may 
be left for the court's use and the original returned to the owner. Of 
course, if the original shows erasures or other marks of importance that 
are not apparent on the copy, the adverse party may place the orig­
inal in evidence himself. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Best evidence rule, see § 1500 
Definitions: 

Hearing, see § 145 
Writing, see § 250 

CROSS-REFERENCES 

Article 2. Official Writings and Recorded Writings 

§ 1530. Copy of writing in official custody 
1530. (a) A purported copy of a writing in the custody 

of a public entity, or of an entry in such a writing, is prima 
facie evidence of the existence and content of such writing 
or entry if: 

(1) The copy purports to be published by the authority of 
the nation or state, or public entity therein, in which the writ­
ing is kept; 

(2) The office in which the writing is kept is within the 
United States or within the Panama Canal Zone, the Trust 
Territory of the Pacific Islands, or the Ryukyu Islands, and 
the copy is attested or certified as a correct copy of the writing 
or entry by a public employee, or a deputy of a public em­
ployee, having the legal custody of the writing; or 

(3) The office in which the writing is kept is not within 
the United States or any other place described in paragraph 
(2) and the copy is attested as a correct copy of the writing 
or entry by a person having authority to make the attestation. 
The attestation must be accompanied by a final statement 
certifying the genuineness of the signature and the official posi­
tion of (i) the person who attested the copy as a correct copy 
or (ii) any foreign official who has certified either the genuine­
ness of the signature and official position of the person attest­
ing the copy or the genuineness of the signature and official 
position of another foreign official who has executed a similar 



EVIDENCE CODE--WRITINGS 1281 

certificate in a chain of such certificates beginning with a cer­
tificate of the genuineness of the signature and official position 
of the person attesting the copy. The final statement may be 
made only by a secretary of an embassy or legation, consul 
general, consul, vice consul, consular agent, or other officer in 
the foreign service of the United States stationed in the nation 
in which the writing is kept, authenticated by the seal of his 
office. 

(b) The presumptions established by this section are pre­
sumptions affecting the burden of producing evidence. 

Comment. Section 1530 deals with three evidentiary problems. First, 
it is concerned with the problem of proving the content of an original 
writing by means of a copy, i.e., the best evidence rule. See EVIDENCE. 
Code § 1500. Second, it is concerned with authentication, for the copy 
must be authenticated as a copy of the original writing. EVIDENCE CODE 
§ 1401. Finally, it is concerned with the hearsay rule, for a certification 
or attestation of authenticity is "a statement that was made other than 
by a witness while testifying at the hearing and that is offered to prove 
the truth of the matter stated." EVIDENCE CODE § 1300. Because this 
section is principally concerned with the use of a copy of a writing to 
prove the content of the original, it is located in the division relating 
to secondary evidence of writings. 

Under existing California law, certain official records may be proved 
by copies purporting to have been published by official authority or by 
copies with attached certificates containing certain requisite seals and 
signatures. The rules are complex and detailed and appear for the most 
part in Article 2 (beginning with Section 1892) of Chapter 3, Title 2, 
Part IV of the Code of Civil Procedure. 

Section 1530 substitutes for these rules a uniform rule that can be 
applied to all writings in official custody found within the United 
States and another rule applicable to all writings in official custody 
found outside the United States. 

Subdivision (a)(1). Subdivision (a) (1) of Section 1530 provides 
that an official writing may be proved by a copy purporting to be pub­
lished by official authority. Under Section 1918 of the Code of Civil 
Procedure, the acts and proceedings of the executive and legislature 
of any state, the United States, or a foreign government may be proved 
by documents and journals published by official authority. Subdivision 
(a) (1) in effect makes these provisions of Section 1918 applicable to 
all classes of official documents. This extension of the means of proving 
official documents will facilitate the proof of many official documents 
the authenticity of which is presumed (EVIDENCE CODE § 644) and is 
seldom subject to question. 

Subdivision (a)(2) and (a)(3) generally. Paragraphs (2) and (3) 
of subdivision (a) of Section 1530 set forth the rules for provin!! the 
content of writings in official custody by attested or certified copies. A 
person who" attests" a writing merely affirms it to be true or genuine 
by his signature. BLACK, IJAW DICTIONARY (4th ed. 1951). Existing 
California statutes require certain writings to be "certified." Section 
1923 of the Code of Civil Procedure (superseded by Evidence Code 
Section 1531) provides that the certificate affixed to a certified copy 
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must state that the copy is a correct copy of the original, must be signed 
by the certifying officer, and must be under his seal of office, if he has 
one. Thus, the only difference between the words" attested" and "cer­
tified" is that the existing statutory definition of "certified" requires 
the use of a seal, if the authenticating officer has one, whereas the 
definition of "attested" does not. Section 1530 eliminates the require­
ment of the seal by the use of the word" attested." However, Section 
1530 retains, in addition, the word "certified" because it is the more 
familiar term in California practice. 

Subdivision (a)(2). Under existing law, copies of many records of 
the United States government and of the governments of sister states 
may be proved by a copy certified or attested by the custodian alone. 
See, e.g., CODE Crv. PROC. §§ 1901 and 1918(1), (2), (3), (9); CORP. 
CODE § 6600. Yet, other official writings must be certified or attested 
not only by the custodian but also by a higher official certifying the 
authority and signature of the custodian. In order to provide a uniform 
rule for the proof of all domestic official writings, subdivision (a) (2) 
extends the simpler and more expeditious procedure to all official writ­
ings within the United States. 

Subdivision (a)(3). Under existing law, some foreign official rec­
ords may be proved by a copy certified or attested by the custodian 
alone. See CODE Crv. PROC. § § 1901 and 1918 ( 4). Yet, other copies of 
foreign official writings must be accompanied by three certificates: one 
executed by the custodian, another by a higher official certifying the 
authority and signature of the custodian, and a third by still another 
official certifying the signature and official position of the second offi­
cial. See CODE Crv. PROC. §§ 1906 and 1918(8). 

For these complex rules, subdivision (a) (3) of Section 1530 sub­
stitutes a relatively simple and uniform procedure that is applicable 
to all classes of foreign official writings. Subdivision (a) (3) is based 
on a proposed amendment to Rule 44 of the Federal Rules of Civil 
Procedure that has been prepared by the Advisory Committee on Civil 
Rules, the Commission and Advisory Committee on International Rules 
of Judicial Procedure, and the Columbia Law School Project on Inter­
national Procedure. Proposed Amendments to Rules of Civil Procedure 
for the United States District Courts with Advisory Committee's 
Notes (mimeo., Feb. 25, 1964). 

Subdivision (a) (3) requires that the copy be attested as a correct 
copy by "a person having authority to make the attestation." In some 
foreign countries, the person with authority to attest a copy of an 
official writing is not necessarily the person with legal custody of the 
writing. See 2B BARRON & HOLTZOFF, FEDERAL PRACTICE PROCEDURE 
§ 992 (Wright ed. 1961). In such a case, subdivision (a) (3) requires 
that the attester's signature and official position be certified by another 
official. If this is a United States foreign service officer stationed in the 
country, no further certificates are required. If a United States foreign 
service officer is not able to certify to the signature and official position 
of the attester, subdivision (a) (3) permits the attester's signature and 
official position to be certified by a higher foreign official, whose signa­
ture can in turn be certified by a still higher official. Such certifications 
can be continued in a chain until a foreign official is reached as to 



EVIDENCE CODE-WRITINGS 1283 

whom the United States foreign service officer has adequate informa­
tion upon which to base his final certification. See, e.g., New York Life 
Ins. Co. v. Aronson, 38 F. Supp. 687 (W.D. Pa. 1941). 

Subdivision (b). Where evidence is introduced that is sufficient to 
sustain a finding that the copy is not a correct copy, the trier of fact 
is required to determine whether the copy is a correct copy without 
regard to the presumptions created by this section. See EVIDENCE CODE 
§ 604 and the Comment thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Attestation or certification of writing, see § 1531 
Best evidence rule, see §§ 1500, 1506, 1507 
Books published by public authority, presumption, see § 644 
Conveyance pursuant to legal process, certified copy, see § 1603 
Definitions: 

Burden of producing evidence, see § 110 
Evidence, see § 140 
Presumption, see § 600 
Public employee, see § 195 
Public entity, see § 200 
State, see § 220 
Writing, see § 250 

Official seals and signatures presumed genuine, see §§ 1450, 1452-1454 
Presumption affecting the burden of producing evidence, effect of, see § 604 
Prima facie evidence, effect oJ, see § 602 
Spanish title papers, copies as prima facie evidence, see § 1605 

§ 153l. Certification of copy for evidence 
1531. For the purpose of evidence, whenever a copy of a 

writing is attested or certified, the attestation or certificate 
must state in substance that the copy is a correct copy of the 
original, or of a specified part thereof, as the case may be. 

Comment. Section 1531 is based on the provisions of Section 1923 
of the Code of Civil Procedure. The language has been modified to 
define the process of attestation as well as the process of certification. 
Since Section 1530 permits a writing to be attested or certified for pur­
poses of evidence without the attachment of an official seal, Section 
1531 omits any requirement of a seal. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Definitions: 
Evidence, see § 140 
Writing, see § 250 

CROSS-REFERENCES 

§ 1532. Official record of recorded writing 
1532. (a) The official record of a writing is prima facie 

evidence of the existence and content of the original recorded 
writing if: 

(1) The record is in fact a record of an office of a public 
entity; and 

(2) A statute authorized such a writing to be recorded in 
that office. 

(b) The presumption established by this section is a pre­
sumption affecting the burden of producing evidence. 
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Comment. Section 1530 authorizes the use of a copy of a writing in 
official custody to prove the content of that writing. When a writing 
has been recorded, Section 1530 merely permits a certified copy of the 
record to be used to prove the record, not the original recorded writing. 
Section 1532 permits the official record to be used to prove the content 
of the original recorded writing. However, under the provisions of 
Section 1401, the original recorded writing must be authenticated 
before the copy can be introduced. If the writing was executed by a 
public official, or if a certificate of acknowledgment or proof was at­
tached to the writing, the original writing is presumed to be authentic 
and no further evidence of authenticity is required. EVIDENCE CODE 
§§ 1450, 1451, and 1453. 

Where evidence is introduced that is sufficient to sustain a finding 
that the original writing is not authentic, the trier of fact is required 
to determine the authenticity of the original writing without regard to 
the presumption created by this section. See EVIDENCE CODE § 604 
and the Comment thereto. 

Code of Civil Procedure Section 1951 (superseded by Evidence Code 
Section 1600) is similar to Section 1532, but the Code of Civil Pro­
cedure section relates only to writings affecting property. Section 1532 
extends the principle of the Code of Civil Procedure section to all 
recorded writings. There is no comparable provision in existing law. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see §§ 1500, 1507 
Definitions: 

Burden of producing evidence, see § 110 
Evidence, see § 140 
Presumption, see § 600 
Public entity, see § 200 
Statute, see § 230 
Writing, see § 250 

Presumption affecting the burden of producing evidence, effect of, see § 604 
Prima facie evidence, effect of, see § 602 
Record destroyed by calamity, see § 1601 
Record of writing affecting property, see § 1600 

Article 3. Photographic Copies of Writings 

§ 1550. Photographic copies made as business records 
1550. A photostatic, microfilm, microcard, miniature photo­

graphic or other photographic copy or reproduction, or an en­
largement thereof, of a writing is as admissible as the writing 
itself if such copy or reproduction was made and preserved as 
a part of the records of a business (as defined by Section 
1270) in the regular course of such business. The introduction 
of such copy, reproduction, or enlargement does not preclude 
admission of the original writing if it is still in existence. 

Comment. Section 1550 continues in effect those provisions of the 
Uniform Photographic Copies of Business and Public Records as Evi­
dence Act that are now found in Code of Civil Procedure Section 
1953i. 

Section 1550 omits the requirement, contained in Section 1953i of 
the Code of Civil Procedure, that the original writing be a. business 
record. As long as the original writing is admissible under any ex­
ception to the hearsay rule, its trustworthiness is sufficiently assured; 
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and the requirement that the photographic copy be made in the regular 
course of business sufficiently assures the trustworthiness of the copy. 
If the original is admissible not as an exception to the hearsay rule but 
as evidence of an ultimate fact in the case (e.g., a will or a con tract) , 
a photographic copy, the trustworthiness of which is sufficiently as­
sured by the fact that it was made in the regular course of business, 
should be as admissible as the original. 
[Law Revision Commission Comment lRecommendation, January 19(5)] 

CROSS-REFERENCES 
Definition: 

Writing, see § 250 

§ 1551. Photographic copies where original destroyed or lost 
1551. A print, whether enlarged or not, from a photo­

graphic film (including a photographic plate, microphoto­
graphic film, photostatic negative, or similar reproduction) 
of an original writing destroyed or lost after such film was 
taken is as admissible as the original writing itself if, at the 
time of the taking of such film, the person under whose di­
rection and control it was taken attached thereto, or to the 
sealed container in which it was placed and has been kept, or 
incorporated in the film, a certification complying with the 
provisions of Section 1531 and stating the date on which, and 
the fact that, it was so taken under his direction and control. 

Comment. Section 1551 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1920b. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Definition: 

Writing, see § 250 

Article 4. Hospital Records 

§ 1560. Compliance with subpoena duces tecum for hospital records 
1560. (a) As used in this article, "hospital" means a hos­

pital located in this state that is operated by a public entity 
or any licensed hospital located in this state. 

(b) Except as provided in Section 1564, when a subpoena 
duces tecum is served upon the custodian of records or other 
qualified witness from a hospital in an action in which the 
hospital is neither a party nor the place where any cause 
of action is alleged to have arisen and such subpoena requires 
the production of all or any part of the records of the hospital 
relating to the care or treatment of a patient in such hospital, 
it is sufficient compliance therewith if the custodian or other 
officer of the hospital, within five days after the receipt of 
such subpoena, delivers by mail or otherwise a true and correct 
copy (which may be a photographic or microphotographic re­
production) of all the records described in such subpoena to the 
clerk of court or to the court if there be no clerk or to such 
other person as described in subdivision (a) of Section 2018 
of the Code of Civil Procedure, together with the affidavit de­
scribed in Section 1561. 
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(c) The copy of the records shall be separately enclosed in 
an inner envelope or wrapper, sealed, with the title and num­
ber of the action, name of witness, and date of subpoena clearly 
inscribed thereon; the sealed envelope or wrapper shall then 
be enclosed in an outer envelope or wrapper, sealed, directed 
as follows: 

(1) If the subpoena directs attendance in court, to the clerk 
of such court, or to the judge thereof if there be no clerk. 

(2) If the subpoena directs attendance at a deposition or 
other hearing, to the officer before whom the deposition is to 
be taken, at the place designated in the subpoena for the taking 
of the deposition or at his place of business. 

(3) In other cases, to the officer, body, or tribunal conduct­
ing the hearing, at a like address. 

(d) Unless the parties to the proceeding otherwise agree, 
or unless the sealed envelope or wrapper is returned to a 
witness who is to appear personally, the copy of the records 
shall remain sealed and shall be opened only at the time of 
trial, deposition, or other hearing, upon the direction of the 
judge, officer, body, or tribunal conducting the proceeding, in 
the presence of all parties who have appeared in person or 
by counsel at such trial, deposition, or hearing. Records which 
are not introduced in evidence or required as part of the 
record shall be returned to the person or entity from whom 
received. 

Comment. Section 1560 is the same in substance as Code of Civil 
Procedure Section 1998, except for the clarifying definition of "hospi­
tal" added in subdivision (a). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Definitions: 
Action, see § 105 
Hearing, see § 145 
Public entity, see § 200 

CROSS-REFERENCES 

§ 1561. Affidavit accompanying records 

1561. (a) The records shall be accompanied by the affi­
davit of the custodian or other qualified witness, stating in 
substance each of the following: 

(1) That the affiant is the duly authorized custodian of the 
records and has authority to certify the records. 

(2) That the copy is a true copy of all the records described 
in the subpoena. 

(3) That the records were prepared by the personnel of 
the hospital, staff physicians, or persons acting under the 
control of either, in the ordinary course of hospital business 
at Or near the time of the act, condition, or event. 

(b) If the hospital has none of the records described, or 
only part thereof, the custodian shall so state in the affidavit, 
and deliver the affidavit and such records as are available in 
the manner provided in Section 1560. 
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Comment. Section 1561 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1998.I. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Affidavit as evidence, see § 1562 
Definition: 

Hospital, see § 1560 

§ 1562. Admissibility of affidavit and copy of records 
1562. The copy of the records is admissible in evidence to 

the same extent as though the original thereof were offered 
and the custodian had been present and testified to the matters 
stated in the affidavit. The affidavit is admissible as evidence of 
the matters stated therein pursuant to Section 1561 and the 
matters so stated are presumed true. When more than one per­
son has knowledge of the facts, more than one affidavit may be 
made. The presumption established by this section is a pre­
sumption affecting the burden of producing evidence. 

Comment. Section 1562 supersedes the provisions of Code of Civil 
Procedure Section 1998.2. Under Section 1998.2, the presumption pro­
vided in this section could be overcome only by a preponderance of the 
evidence. Section 1562, however, classifies the presumption as one affect­
ing the burden of producing evidence only. See EVIDENCE CODE §§ 603 
and 604 and the Oomments thereto. Section 1562 makes it clear, too, 
that the presumption relates only to the truthfulness of the matters 
required by Section 1561 to be stated in the affidavit. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965) 1 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Burden of producing evidence, see § 110 
Presumption, see § 600 

Presumption affecting the burden of proof, effect of, see § 606 

§ 1563. One witness and mileage fee 
1563. This article shall not be interpreted to require tender 

or payment of more than one witness and mileage fee or other 
charge unless there is an agreement to the contrary. 

Comment. Section 1563 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1998.3. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 1564. Personal attendance of custodian and production of original records 
1564. The personal attendance of the custodian or other 

qualified witness and the production of the original records is 
required if the subpoena duces tecum contains a clause which 
reads: 

"The personal attendance of the custodian or other qualified 
witness and the production of the original records is required 
by this subpoena. The procedure authorized pursuant to sub­
division (b) of Section 1560, and Sections 1561 and 1562, of 
the Evidence Code will not be deemed sufficient compliance 
with this subpoena. " 
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Comment. Section 1564 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1998.4. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

§ 1565. Service of more than one subpoena duces tecum 
1565. If more than one subpoena duces tecum is served 

upon the custodian of records or other qualified witness from 
a hospital and the personal attendance of the custodian or 
other qualified witness is required pursuant to Section 1564, 
the witness shall be deemed to be the witness of the party serv­
ing the first such subpoena duces tecum. 

Comment. Section 1565 restates without substantive change the pro­
visions of Code of Civil Procedure Section 1998.5. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Definition: 

Hospital, see § 1560 

§ 1566. Applicability of article 
1566. This article applies in any proceeding in which testi­

mony can be compelled. 
Comment. This section has no counterpart in the portion of the 

Code of Civil Procedure from which this article is taken. Section 1566 
is intended to preserve the original effect of Code of Civil Procedure 
Sections 1998-1998.5 by removing Sections 1560-1565 from the limiting 
provisions of Section 300. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CHAPTER 3. OFFICIAL WRITINGS AFFECTING PROPERTY 

§ 1600. Official record of document affecting property interest 
1600. The official record of a document purporting to 

establish or affect an interest in property is prima facie evi­
dence of the existence and content of the original recorded 
document and its execution and delivery by each person by 
whom it purports to have been executed if: 

(a) The record is in fact a record of an office of a public en­
tity; and 

(b) A statute authorized such a document to be recorded in 
that office. 

Comment. The sections in this chapter all relate to official writings 
affecting property. The provisions of some sections provide hearsay 
exceptions; other sections provide exceptions to the best evidence rule; 
still others provide authentication procedures. 

Section 1600 is based on Code of Civil Procedure Section 1951, 
which it supersedes. It is similar to Section 1532 of the Evidence Code, 
which applies to all recorded writings, but it gives an added effect to 
the writings covered by its provisions. Under Section 1600, as under 
existing law, if an instrument purporting to affect an interest in prop­
erty is recorded, a presumption of execution and delivery of the 
instrument arises. Thomas v. Peterson, 213 Cal. 672, 3 P.2d 306 (1931). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Best evidence rule, see §§ 1500, 1507 
Definitions: 

Evidence, see § 140 
Person, see § 175 
Property, see § 185 
Public entity, see § 200 
Statute, see § 230 

Prima facie evidence, effect of, see § 602 
Record of recorded writing, see § 1532 

§ 1601. Proof of content of lost official record affecting property 

1289 

1601. (a) Subject to subdivisions (b) and (c), when in 
any action it is desired to prove the contents of the official 
record of any writing lost or destroyed by conflagration or 
other public calamity, after proof of such loss or destruction, 
the following may, without further proof, be admitted in evi­
dence to prove the contents of such record: 

(1) Any abstract of title made and issued and certified as 
correct prior to such loss or destruction, and purporting to 
have been prepared and made in the ordinary course of busi­
ness by any person engaged in the business of preparing and 
making abstracts of title prior to such loss or destruction; or 

(2) Any abstract of title, or of any instrument affecting 
title, made, issued, and certified as correct by any person en­
gaged in the business of insuring titles or issuing abstracts of 
title to real estate, whether the same was made, issued, or 
certified before or after such loss or destruction and whether 
the same was made from the original records or from abstract 
and notes, or either, taken from such records in the preparation 
and upkeeping of its plant in the ordinary course of its 
business. 

(b) No proof of the loss of the original writing is required 
other than the fact that the original is not known to the party 
desiring to prove its contents to be in existence. 

( c) Any party desiring to use evidence admissible under 
this section shall give reasonable notice in writing to all other 
parties to the action who have appeared therein, of his inten­
tion to use such evidence at the trial of the action, and shall 
give all such other parties a reasonable opportunity to inspect • 
the evidence, and also the abstracts, memoranda, or notes from 
which it was compiled, and to take copies thereof. 

Comment. Section 1601 restates without substantive change the pro­
visions of Section 1855a of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Best evidence rule, see § 1500 
Definitions: 

Action, see § 105 
Evidence, see § 140 
Person, see § 175 
Proof, see § 190 
Writing, see § 250 

Lost or destroyed writing, see §§ 1501, 1505 
Official writings, see §§ 1506-1508 
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§ 1602. Recital in patent for mineral lands 

1602. If a patent for mineral lands within this state 
issued or granted by the United States of America, contains a 
statement of the date of the location of a claim or claims upon 
which the granting or issuance of such patent is based, such 
statement is prima facie evidence of the date of such location. 

Comment. Section 1602 restates without substantive change the pro­
visions of Section 1927 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
C(>rtificate of purchase or of location of land as prima facie evidence, see § 1604 
Definition: 

Evidence, see § 140 
Prima facie evidence, effect of, see § 602 

§ 1603. Deed by officer in pursuance of court process 

1603. A deed of conveyance of real property, purporting 
to have been executed by a proper officer in pursuance of 
legal process of any of the courts of record of this state, ac­
knowledged and recorded in the office of the recorder of the 
county wherein the real property therein described is situated, 
or the record of such deed, or a certified copy of such record, 
is prima facie evidence that the property or interest therein 
described was thereby conveyed to the grantee named in such 
deed. 

Comment. Section 1603 restates without substantive change the pro­
visions of Section 1928 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CROSS-REFERENCES 
Acknowledged writings, see § 1451 
Best evidence rule, see §§ 1500, 1506-1508 
Certification of copy for evidence, see § 1531 
Definitions: 

Evidence, see § 140 
Real property, see § 205 

Official duty presumed performed, see § 664 
Official writings, copies, see § 1530 
Prima facie evidence, effect of, see § 602 
Recorded writings, see §§ 1532,1600 

§ 1604. Certificate of purchase or of location of lands 

1604. A certificate of purchase, or of location, of any lands 
in this state, issued or made in pursuance of any law of the 
United States or of this state, is prima facie evidence that 
the holder or assignee of such certificate is the owner of the 
land described therein; but this evidence may be overcome 
by proof that, at the time of the location, or time of filing a 
preemption claim on which the certificate may have been 
issued, the land was in the adverse possession of the adverse 
party, or those under whom he claims, or that the adverse 
party is holding the land for mining purposes. 

Comment. Section 1604 restates without substantive change the pro­
visions of Section 1925 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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CROSS-REFERENCES 
Definitions: 

Evidence, see § 140 
Law, see § 160 
Proof, see § 190 

Mineral lands, patent as prima facie evidence of date of location, see § 1602 
Prima facie evidence, effect of, see § 602 

§ 1605. Authenticated Spanish title records 
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1605. Duplicate copies and authenticated translations of 
original Spanish title papers relating to land claims in this 
state, derived from the Spanish or Mexican governments, 
prepared under the supervision of the Keeper of Archives, au­
thenticated by the Surveyor-General or his successor and by 
the Keeper of Archives, and filed with a county recorder, in ac­
cordance with Chapter 281 of the Statutes of 1865-66, are re­
ceivable as prima facie evidence with like force and effect as 
the originals and without proving the execution of such 
originals. 

Comment. Section 1605 restates without substantive change the pro­
visions of Section 1927.5 of the Code of Civil Procedure. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CROSS-REFERENCES 
Best evidence rule, see §§ 1500, 1506-1508 
Definitions: 

Authentication, see § 1400 
Evidence, see § 140 

Official writings, copies, see § 1530 
Prima facie evidence, effect of, see § 602 
Recorded writings, see §§ 1532,1600 



OTHER CODES: AMENDMENTS, ADDITIONS, AND REPEALS 
Comment. Many sections in existing codes will be superseded by 

the Evidence Code and should be repealed. Other sections should be 
revised to conform to the Evidence Code. In some cases, material in an 
existing section to be repealed should be continued by adding a new 
section to either the Civil Code or the Code of Civil Procedure. The 
reason that each of these sections is proposed to be added, amended, or 
repealed is stated in a separate Comment that follows the section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Note: The Cobey-Song Evidence Act, which enacted the Evidence 
Code, also amended, added, and repealed sections in other codes. These 
amendments, additions, and repeals become operative on January 1, 
1967. See Cal. Stats. 1965, Ch. 299, § 15I. 

BUSINESS AND PROFESSIONS CODE 

Section 2904 (Repealed) 

Comment. Section 2904 is superseded by Evidence Code Sections 
1010-1026. See the Comment to EVIDENCE CODE § 1014. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 5012 (Amended) 

Comment. The deleted language in Section 5012 is inconsistent with 
Evidence Code Section 1452. See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 25009 (Amended) 

Comment. The amendment merely substitutes correct references for 
the obsolete references in Section 25009. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

CIVIL CODE 
Section 53 (Amended) 

Comment. This revision of Section 53 provides, in effect, that the 
court may take judicial notice of the matter specified in subdivision 
(c) and is required to take judicial notice of such matter upon request 
if the party making the request supplies the court with sufficient in­
formation. See EVIDENCE CODE §§ 452 and 453 and the Comments 
thereto. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 164.5 (Added) 

Comment. Section 164.5, which is a new section added to the Civil 
Code, states the apparent effect of subdivision 40 of Code of Civil 
Procedure Section 1963. The meaning of subdivision 40, however, is 
not clear. See 4 WITKIN, SUMMARY OF CALIFORNIA LAW, Community 
Property § 26 (7th ed. 1960); Note, 43 CAL. L. REV. 687, 690-691 
(1955). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

(1292 ) 
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Section 193 (Repealed) 

Comment. Sections 193, 194, and 195 are superseded by the more 
accurate statement of the presumption in Evidence Code Section 661. 
See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 194 (Repealed) 

Comment. See the Law Revision Commission's Comment to Civil 
Code Section 193. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 195 (Repealed) 

Comment. See the Law Revision Commission's Comment to Civil 
Code Section 193. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 3545 (Added) 
Comment. Sections 3545-3548 are new sections added to the Civil 

Code. They recast the presumptions declared by subdivisions 19, 28, 
32, and 33 of Code of Civil Procedure Section 1963 as maxims of 
jurisprudence and supersede those subdivisions. 

These superseded subdivisions of Section 1963 of the Code of Civil 
Procedure are not continued in the Evidence Code as presumptions for 
a variety of reasons. Some do not fit the definition of a presumption 
contained in Evidence Code Section 600 in that they do not arise upon 
the proof of a preliminary fact. Others seem to be little more than 
truisms. They are cited most frequently in the appellate cases to uphold 
lower court decisions that could be sustained anyway either on thc 
ground that the party with the burden of proof failed to persuade the 
trier of fact or on the ground that the evidence would support the in­
ference drawn by the trier of fact. 

Accordingly, these propositions are continued as maxims of jurispru­
dence, not as presumptions. As maxims, they are not intended to qualify 
any substantive provisions of law but merely to aid in their just ap­
plication. CIVIL CODE § 3509. 
[Legislative Committee Comment (Assembly J., Apr. 6,1965)] 

Section 3546 (Added) 
Comment. See the Comment to Civil Code Section 3545. 

[Legislative Committee Comment (Assem"bly J., Apr. 6, 1965)] 

Section 3547 (Added) 
Comment. See the Comment to Civil Code Section 3545. 

rLegislative Committee Comment (Assembly J., Apr. 6, 1(65)] 

Section 3548 (Added) 
Comment. See the Comment to Civil Code Section 3545. 

[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 
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CODE OF CIVIL PROCEDURE 
Section 1 (Amended) 

Comment. The title of Part IV has been changed to reflect the fact 
that the evidence provisions in Part IV have been placed in the Evi­
dence Code. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 117g (Amended) 

Comment. The substance of the Uniform Business Records as Evi­
dence Act (CODE Crv. PROC. § § 1953e-1953h) appears in the Evidence 
Code as Sections 1270 and 1271. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 125 (Amended) 

Comment. Evidence Code Section 777 sets forth precisely the con­
ditions under which witnesses may be excluded. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 153 (Amended) 

Comment. The deleted language, which relates to the authentication 
of copies of judicial records, is superseded by Evidence Code Section 
1530. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 433 (Amended) 

Comment. This revision is necessary to conform Section 433 to the 
judicial notice provisions of the Evidence Code. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 631.7 (Added) 

Comment. The second sentence of Code of Civil Procedure Section 
2042 reads: "Ordinarily, the party beginning the case must exhaust 
his evidence before the other party begins." Section 631.7 supersedes 
this sentence insofar as it relates to nonjury civil cases; it states the 
existing law more accurately than does the sentence which it replaces. 
Insofar as the superseded sentence relates to other actions, it is un­
necessary because of Code of Civil Procedure Section 607 (civil jury 
cases) and Penal Code Sections 1093 and 1094 (criminal actions). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1256.2 (Repealed) 

Comment. Section 1256.2 is superseded by Evidence Code Section 
722(b). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1747 (Amended) 

Comment. Section 1747 has been amended merely to substitute a 
reference to the pertinent section of the Evidence Code for the refer­
ence to the superseded Code of Civil Procedure section. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Title of Part IV of Code of Civil Procedure (Amended) 

Comment. The title of Part IV has been changed to reflect the fact 
that the evidence provisions contained therein have been superseded by 
the Evidence Code. 
[.Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1823 (Repealed) 

Comment. Section 1823 is superseded by the definition of "evidence" 
in Evidence Code Section 140. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1824 (Repealed) 

Comment. Section 1824 is substantially recodified as Evidence Code 
Section 190. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1825 (Repealed) 

Comment. Section 1825, which merely states in general terms the 
content of Part IV of the Code of Civil Procedure, serves no useful 
purpose. No case has been found where the section was pertinent to the 
decision. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1826 (Repealed) 

Comment. Section 1826 contains an inaccurate description of the 
normal burden of proof. See Tentative Recommendation and a Study 
Relating to the Uniform Rules of Evidence (Burden of Producing 
Evidence, Burden of Proof, and Presumptions), 6 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES 1001, 1149-1150 (1964). Section 1826 
is superseded by Division 5 (commencing with Section 500) of the 
Evidence Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1827 (Repealed) 

Comment. Section 1827 is superseded by the definition of "evidence" 
in Evidence Code Section 140. Although judicial notice is not included 
in the definition of "evidence" in Section 140, the subject is covered 
in Division 4 (commencing with Section 450) of the Evidence Code. 
Properly speaking, judicial notice is a substitute for evidence and not 
itself evidence. Taking judicial notice of a matter simply eliminates the 
necessity for proving the matter by evidence. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1828 (Repealed) 

Comment. Section 1828 attempts to classify evidence into a number 
of different categories, each of which in turn is defined by the sections 
that follow, i.e., Sections 1829-1837. This very elaborate classification 
system represents the analysis of evidence law of a century ago. Writers, 
courts, and lawyers today use different classifications and different 
terminology. Accordingly, Section 1828 is repealed. To the extent that 
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the terms defined in Sections 1829-1837 should be retained, those terms 
are defined in the Evidence Code. See, e.g., EVIDENCE CODE § 410, de­
fining "direct evidence." 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1829 (Repealed) 

Comment. Sections 1829 and 1830 serve no definitional purpose in 
the existing statutes and appear to state a "best evidence rule" that is 
inconsistent with both the Evidence Code (Sections 1500-1510) and 
existing law. See Tentative Recommendation and a Study Relating to 
the Uniform Rules of Evidence (Article I. General Provisions), 6 
CAL. LAW REVISION COMM'N, REP., REO. & STUDIES 1, 49-51 (1964). 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1830 (Repealed) 

Comment. See the Law Revision Commission's Comment to Code of 
Civil Procedure Section 1829. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1831 (Repealed) 

Comment. Section 1831 is substantially recodified as Evidence Code 
Section 410. The term "direct evidence," which is defined in Section 
1831, is not used in Part IV of the Code of Civil Procedure except in 
Section 1844. Section 1844 is also repealed and its substance is con­
tained in Evidence Code Section 411. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1832 (Repealed) 

Comment. "Indirect evidence" as defined in Section 1832 is more 
commonly known as circumstantial evidence. The defined term has no 
substantive significance insofar as either the Code of Civil Procedure 
or the Evidence Code is concerned, for under either statutory scheme 
circumstantial evidence, when relevant, is as admissible as direct 
evidence. The defined term is used in the Code of Civil Procedure only 
in Section 1957 (also repealed), which merely classifies indirect evi­
dence as either inferences or presumptions. 

The repeal of Section 1832 will not affect the instructions that are 
to be given to the jury in appropriate cases as to the difference between 
direct and circumstantial evidence. Nor will the repeal of this section 
affect the case law or other statutes relating to what evidence is suf­
ficient to sustain a verdict or finding. 
[Law Revision Commission Comment (Recommendation, January 1(65)] 

Section 1833 (Repealed) 

Comment. Section 1833 is inconsistent with Evidence Code Section 
602. See Tentative Recommendation and a Study Relating to the Uni­
form Rules of Evidence (Burden of Producing Evidence, B1lrden of 
Proof, and Presumptions), 6 CAL. LAW REVISION COMM'N, REP., REO. 
& STUDIES 1001, 1143-1149 (1964). 
[Law Revision Commission Comment (Recommendation, January 1(65)] 



AMENDMENTS, ADDITIONS, AND REPEALS 1297 

Section 1834 (Repealed) 

Comment. Insofar as Section 1834 defines "partial evidence," it is 
unnecessary because the defined term is not used in either the Evidence 
Code or the existing statutes. 

Insofar as Section 1834 provides that evidence whose relevancy de­
pends on the existence of another fact may be received on condition 
that evidence of the other fact be supplied later in the trial, it is 
superseded by Evidence Code Section 403 (b). See also EVIDENCE CODE 
§ 320. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1836 (Repealed) 

Comment. Section 1836 is unnecessary. The defined term is not used 
in either the Evidence Code or the existing statutes. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1837 (Repealed) 

Comment. Section 1837 is unnecessary. The defined term is not used 
in either the Evidence Code or the existing statutes. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1838 (Repealed) 
Comment. Section 1838 is unnecessary. The defined term is not used 

in either the Evidence Code or the existing statutes. The repeal of 
Section 1838 will have no effect on the principle that cumulative 
evidence may be excluded, for that principle is expressed in Evidence 
Code Section 352-without, however, using the term "cumulative 
evidence. " 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1839 (Repealed) 

Comment. The definition in Section 1839 is a confusing, incomplete, 
and inadequate statement of what constitutes "corroborative evi­
dence." Its repeal will have no effect on the interpretation of the 
sections in various codes that require corroborating evidence, for the 
cases that interpret those sections do not cite or rely on Section 1839 
in defining what constitutes corroborating evidence. See CALIFORNIA 
CRIMINAL LAW PRACTICE 473-477 (Cal. Cont. Ed. Bar 1964) ; WITKIN, 
CALIFORNIA EVIDENCE §§ 486-491 (1958); Tentative Recommendation 
and a Study Relating to the Uniform Rules of Evidence (Article I. 
General Provisions), 6 CAL. LAW REVISION COMM'N, REP., REC. & STUD­
IES 1, 56-57 (1964). Moreover, California Jury Instructions, Criminal 
provides definitions of corroborating evidence derived from the case 
law that are more accurate and complete than Section 1839. See, e.g., 
CALJIC (2d ed. 1958) Nos. 203 (Rev.) (possession of stolen property), 
235 (Rev.) (possession of stolen property), 592-C (Rev.) (abortion), 
766 (perjury), and 822 (Rev.) (corroboration of testimony of accom­
plices). See Tentative Recommendation and a Study Relating to the 
Uniform Rules of Evidence (Article I. General Provisions), supra, 
at 56-57. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1844 (Repealed) 

Comment. The substance of Section 1844 is recodified as Evidence 
Code Section 411. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1845 (Repealed) 

Comment. Section 1845 is superseded by Evidence Code Sections 702, 
800-801, and 1200. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1845.5 (Repealed) 
Comment. Section 1845.5 has been renumbered to place it in the 

portion of the Code of Civil Procedure relating to eminent domain 
proceedings. The last sentence, which has been added, merely clarifies 
the relationship of this section to the provisions of the Evidence Code 
relating to expert witnesses and opinion testimony. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Note: Code of Civil Procedure Section 1845.5 was amended and re­
numbered by the Cobey-Song Evidence Act (Chapter 299 of the 
Statutes of 1965) but repealed by subsequently enacted legislation. 
See Cal. Stats. 1965, Ch. 1151. 

Section 1846 (Repealed) 

Comment. Section 1846 is recodified in substance as Evidence Code 
Sections 710 and 711. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1847 (Repealed) 

Comment. Section 1847 is inconsistent with the definition of a pre­
sumption in Evidence Code Section 600. The right of a party to attack 
the credibility of a witness by any evidence relevant to that issue is 
assured by Evidence Code Sections 351, 780, and 785. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1848 (Repealed) 

Comment. The meaning of Section 1848 is somewhat obscure. The 
Code Commissioners' Note indicates that the section may have been 
intended to exclude hearsay declarations except vicarious admissions 
of agents, partners, predecessors in interest, etc. If so, the section is 
grossly inaccurate because a wide variety of hearsay declarations are 
admissible without regard to any relationship between the declarant 
and the parties. To the extent that it deals with acts or omissions, it 
is also inaccurate because the admissibility of evidence of a person's act 
is not necessarily dependent on his relationship with a party. And even 
some proceedings against one person may affect the rights and duties 
of persons who were not parties to that proceeding. See Teitelbaum 
Furs, Inc. v. Dominion Ins. Co., 58 Cal.2d 601, 25 Cal. Rptr. 559, 375 
P.2d 439 (1962); Bernhard v. Bank of America, 19 Ca1.2d 807, 122 
P.2d 892 (1942). 
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Section 1848 is unnecessary to assure the admissibility of vicarious 
admissions. See EVIDENCE CODE §§ 1222-1225. The principles of agency, 
partnership, joint obligation, etc., that the section purports to state 
are well-established principles of substantive law that exist independ­
ently of the section. Since it serves no useful purpose and is inaccurate 
and obscure in meaning, Section 1848 is repealed. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1849 (Repealed) 

Comment. Section 1849 is superseded by Evidence Code Section 
1225. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1850 (Repealed) 

Comment. Insofar as Section 1850 relates to hearsay, it is super­
seded by Evidence Code Sections 1240 and 1241, which provide excep­
tions to the hearsay rule for contemporaneous and spontaneous declara­
tions. Insofar as Section 1850 relates to declarations that are themselves 
material, the section is unnecessary because Evidence Code Sections 
225 and 1200 make it clear that such declarations are not hearsay; 
hence, they are admissible under the general principle that relevant 
evidence is admissible. See EVIDENCE CODE §§ 210, 351. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1851 (Repealed) 

Comment. Section 1851 is superseded by the exceptions to the hear­
say rule stated in Evidence Code Sections 1224 and 1302. 

No case has been found in which the" for" provision of Section 1851 
has been applied, and it is difficult to conceive of a case in which the 
"for" provision might be applied. A statement by one primarily liable 
can be offered against the party secondarily liable under Section 1851 
(and under Evidence Code Section 1224) because it would be admis­
sible against the declarant as an admission. But a statement by one 
primarily liable could not be offered for the party secondarily liable 
under Section 1851 (or under Evidence Code Section 1224) because 
it would be inadmissible as self-serving hearsay if offered for the de­
clarant. The "for" provision, therefore, does not appear in the super­
seding sections of the Evidence Code because it has no ascertainable 
meaning. See the discussion in Tentative Recommendation and a Study 
Re"lating to the Uniform Rules of Evidence (Article VIII. Hearsay 
Evidence), 6 CAL. LAW REVISION COMM'N, REP., REO. & STUDIES Ap­
pendix at 491-496 (1964). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1852 (Repealed) 

Comment. Section 1852 is superseded by the exceptions to the hear­
say rule stated in Article 11 (commencing with Section 1310) of Chap­
ter 2 of Division 10 of the Evidence Code. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Section 1853 (Repealed) 

Comment. Section 1853 is an imperfect statement of the declaration 
against interest exception to the hearsay rule and is superseded by 
Evidence Code Section 1230. See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1854 (Repealed) 

Comment. Section 1854 is recodified as Evidence Code Section 356. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1855 (Repealed) 

Comment. Section 1855 is superseded by Evidence Code Sections 
1500-1510. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1855a (Repealed) 

Comment. Section 1855a is recodified as Evidence Code Section 1601. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1863 (Repealed) 

Comment. Section 1863 is superseded by Evidence Code Section 753. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1867 (Repealed) 

Comment. Section 1867 is based on the obsolete theory that some 
allegations are necessary that are not material, i.e., essential to the 
claim or defense; it provides that only the material allegations need be 
proved. See Tentative Recommendation and a Study Relating to the 
Uniform Rules of Evidenee (Burden of Producing Evidence, Burden 
of Proof, and Presumptions), 6 CAL. LAW REVISION COMM'N, REP., REC. 
& STUDIES 1001, 1119-1121 (1964). Since Section 1867 is obsolete and 
is not a correct statement of existing law, it is repealed. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1868 (Repealed) 

Comment. Section 1868 IS superseded by Evidence Code Sections 
210, 350, and 352. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1869 (Repealed) 

Comment. Section 1869 is inconsistent with and superseded by Evi­
dence Code Section 500. Moreover, it is an inaccurate statement of the 
manner in which the burden of proof is allocated under existing law. 
See Tentative Recommendation and a Study Relating to the Uniform 
Rules of Evidence (Burden of Producing Evidence, Burden of Proof, 
and Presumptions), 6 CAL. LAW REVISION COMM'N, REP., REC. & 
STUDIES 1001,1122-1124 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1870 (Repealed) 
Comment. Section 1870 is superseded by the provisions of the Evi­

dence Code indicated below: 
Section 1870 
(subdivision) 

1 
2 
3 
4 (first clause) 
4 (second clause) 
4 (third clause) 
5 (first sentence) 
5 (second sentence) 
6 
7 

8 
9 (first clause) 
9 (second clause) 

10 
11 
12 

E·vidence Oode 
(section) 
210,351 
1220 
1221 
1310, 1311 
1230 
1242 
1222 
1224, 1225 
1223 
1240, 1241 (See also the Law Revision Commis-

sion's Oomment to CoDE CIV. PROO. I 1850) 
1290--1292 
720, 800, 801, 1416 
720,801 
870 
1313, 1314, 1320-1322 
Unnecessary (See EVIDENCE CODE § 351; CIV. 

CODE §§ 1644, 1645; CoDE CIV. PROe. § 1861. 
See also COM. CODE § 2208) 

13 1312, 1313, 1320-1322 
14 1500-1510 
15 210,351 
16 210, 351, 780, 785 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1871 (Repealed) 
Comment. Section 1871 is recodified in the Evidence Code as indi­

cated below: 
Section 1871 
(paragraph) 

1 
2 
3 
4 
5 

Evidence Oode 
(section) 

730 
731 
733 
732 
723 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1872 (Repealed) 
Comment. Section 1872 is recodified in Evidence Code Sections 721 

and 802. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1875 (Repealed) 
Comment. Section 1875 is superseded by the provisions of the Evi­

dence Code indicated below. 
EJection 1875 
(subdivision) 

1 
2 
3 
4 
5 
6,7, and 8 

Evidence Oode 
(section) 

451( e) 
451(a)-(d),452(a)-(f) 
451(a)-(d), 452(a)-(c), (e) 
452(f),453 
1452 
1452-1454 (official signatures and seals); 451(f), 

452(g) and (h) (remainder of subdivisions) 
9 451(f), 452(g) and (h) 
Next to last paragraph 454,455 
Last paragraph 311 

[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1879 (Repealed) 
Comment. Insofar as Section 1879 declares all persons to be compe­

tent witnesses, it is superseded by Evidence Code Section 700; insofar 
as it requires perception and recollection on the part of the witness, 
it is superseded in part by Evidence Code Sections 701 and 702. Insofar 
as it is not superseded by the Evidence Code, Section 1879 treats mat­
ters of credibility as matters of competency and is, therefore, dis­
approved. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1880 (Repealed) 
Comment. Subdivisions 1 and 2 of Section 1880 are superseded by 

Evidence Code Section 701. 
Subdivision 3 of Section 1880 is the California version of the so­

called "dead man statute." Dead man statutes provide that one en­
gaged in litigation with a decedent's estate cannot be a witness as to 
any matter or fact occurring before the decedent's death. These stat­
utes appear to rest on the belief that to permit the survivor to testify 
in the proceeding would be unfair because the other party to the 
transaction is not available to testify. Because the dead cannot speak, 
the living are also silenced out of a desire to treat both sides equally. 
See generally Mom v. McVey, 49 Cal. App.2d 101, 121 P.2d 83 
(1942); 1 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, Recom­
mendation and Study Relating to the Dead Man Statute at D-1 (1957). 

In 1957, the Commission recommended the repeal of the dead man 
statute and the enactment of a statute providing that, in certain speci­
fied types of actions, written or oral statements of a deceased person 
made upon his personal knowledge were not to be excluded as hearsay. 
See 1 CAL. LAW REVISION COMM'N, REP., REC. & STUDIES, supra, at D-l 
et seq. (1957). The 1957 recommendation has not been enacted as law. 
For the legislative history of this measure, see 1 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES IX (1957). 

Although the dead man statute undoubtedly cuts off some fictitious 
claims, it results in the denial of just claims in a substantial number 
of cases. As the Commission's 1957 recommendation and study demon­
strates, the statute balances the scales of justice unfairly in favor of 
decedents' estates. See 1 CAL. LAW REVISION COMM'N, REP., REC. & 
STUDIES, supra, at D-6, D-43 to D-45 (1957). See also the Comment to 
EVIDENCE CODE § 1261. Moreover, the dead man statute has been pro­
ductive of much litigation; yet, many questions as to its meaning and 
effect are still unanswered. For these reasons, the Commission again 
recommends that the dead man statute be repealed. 

However, repeal of the dead man statute alone would tip the scales 
unfairly against decedents' estates by subjecting them to claims which 
could have been defeated, wholly or in part, if the decedent had lived 
to tell his story. If the living are to be permitted to testify, some steps 
ought to be taken to permit the decedent to testify, so to speak, from 
the grave. This is accomplished by relaxing the hearsay rule in Evi­
dence Code Section 1261 to provide a limited hearsay exception for a 
statement of a deceased person offered in an action against an executor 
or administrator upon a claim or demand against the estate of such 
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deceased person. This hearsay exception is more limited than that 
recommended in 1957 and will, it is believed, meet most of the ob­
jections made to the 1957 recommendation. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1881 (Repealed) 

Comment. Section 1881 is superseded by the provisions of the Evi­
dence Code indicated below. 
Subdivision 1 

Subdivision 1 of Section 1881 is superseded by Evidence Code Sec­
tions 970-973 and 980-987. Under this subdivision and Section 1322 of 
the Penal Code, a married person has a privilege, subject to certain 
exceptions, to prevent his spouse from testifying for or against him 
in a civil or criminal action to which he is a party. Section 1322 of 
the Penal Code also gives his spouse a privilege not to testify for or 
against him in a criminal action to which he is a party. 

The" for" privilege. The Commission has concluded that the mari­
tal testimonial privilege provided by existing law as to testimony by 
one spouse for the other should be abolished in both civil and criminal 
actions. There would appear to be no need for this privilege, now given 
to a party to an action, not to call his spouse to testify in his favor. 
If a case can be imagined in which a party would wish to avail himself 
of this privilege, he could achieve the same result by simply not calling 
his spouse to the stand. Nor does it seem desirable to continue the 
present privilege of the nonparty spouse not to testify in favor of the 
party spouse in a criminal action. It is difficult to imagine a case in 
which this privilege would be claimed for other than mercenary or 
spiteful motives, and it precludes access to evidence which might save 
an innocent person from conviction. 

The "against" privilege. Under existing law, either spouse may 
claim the privilege to prevent one spouse from testifying against the 
other in a criminal action, and the party spouse may claim the privilege 
to prevent his spouse from testifying against him in a civil action. 
The privilege under Evidence Code Sections 970 and 971 is given ex­
clusively to the witness spouse because he, instead of the party spouse, 
is more likely to determine whether to claim the privilege on the basis 

. of the probable effect of his testimony on the marital relationship. Be­
cause of his interest in the outcome of the action, a party spouse would 
be under considerable temptation to claim the privilege even if the mar­
riage were already hopelessly disrupted, 'Yhereas a witness spouse 
probably would not. Illustrative of the possible misuse of the existing 
privilege is the recent case of People v. Ward, 50 Ca1.2d 702, 328 P.2d 
777 (1958), involving a defendant who murdered his wife's mother 
and 13-year-old sister. He had threatened to murder his wife, and it 
seems likely that he would have done so had she not fled. The marital 
relationship was as thoroughly shattered as it could have been; yet, 
the defendant was entitled to invoke the privilege to prevent his wife 
from testifying. In such a situation, the privilege does not serve at all 
its true purpose of preserving a marital relationship from disruption; 
it serves only as an obstacle to the administration of justice. 
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Subdivisions 2-6 
Subdivisions 2-6 of Section 1881 are superseded by provisions of 

the Evidence Code indicated below: 
Section 1881 
( subdivision) 

2 
3 
4 
5 
6 

Evidence Code 
(sections) 
950-962 

1030-1034 
990-1007, 1010-1026 

1040-1042 
1070 

[Law Revision Commission Comment (Recommendation, January 1965) ; technical 
correction-Senate J., Apr. 21, 1965] 

Section 1883 (Repealed) 

Comment. Section 1883 IS superseded by Evidence Code Sections 
703 and 704. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Section 1884 (Repealed) 

Comment. Section 1884 is superseded by Evidence Code Section 752. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Section 1885 (Repealed) 

Comment. Section 1885 is recodified as Evidence Code Sections 751 
and 754. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1893 (Amended) 
Comment. The language deleted from Section 1893 is unnecessary 

in view of Evidence Code Sections 1506 and 1530. 
The added language is designed to implement the provisions of 

Evidence Code Section 1284 by providing a procedure for obtaining 
an authenticated writing complying with the requirements of Section 
1284. 
[Legislative Committee Comment (Assembly J., Apr. 6, 1965)] 

Section 1901 (Repealed) 

Comment. Section 1901 is superseded by Evidence Code Section 1530. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1903 (Repealed) 

Comment. Section 1903 is unnecessary to support the validity of 
statutes, for the California courts have said that statutes are "pre­
sumed" to be constitutional. In re Cregler, 56 Cal.2d 308, 311, 14 
Cal. Rptr. 289, 291, 363 P.2d 305, 307 (1961). If Section 1903 is 
deemed to have an evidentiary effect, it is undesirable to the extent 
that it indicates that the Legislature may exercise the judicial power 
of making findings on controverted facts and that such findings are 
conclusive. Since the section is unnecessary to accomplish its essential 
purpose, it is repealed. This repeal will not change the law of Cali­
fornia relating to the construction or validity of statutes because the 
courts have not placed that law upon the footing of this section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1905 (Repealed) 

Comment. Insofar as Section 1905 provides for the proof of original 
judicial records, it is superseded by Evidence Code Sections 1452 
and 1453 which provide a presumption of authenticity for official 
seals and signatures affi)fed to official documents. Insofar as Section 
1905 provides for the proof of copies of judicial records, it is super­
seded by Evidence Code Section 1530 which relates to all official 
writings. To the extent that Section 1905 provides an exception to 
the best evidence rule, it is superseded by Evidence Code Section 
1506. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1906 (Repealed) 

Comment. Section 1906 is superseded by Evidence Code Sections 
1454 and 1530 which provide a much simpler method of authenti­
cating originals and copies of foreign official writings than that 
provided in Section 1906. To the extent that Section 1906 provides 
an exception to the best evidence rule, it is superseded by Evidence 
Code Section 1506. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1907 (Repealed) 

Comment. To the extent that Section 1907 permits a copy of a for­
eign record to be authenticated by direct testimony that it is such 
a copy, it is superseded by Evidence Code Sections 1400, 1401, and 
1410 which permit any writing to be authenticated by evidence suf­
ficient to sustain a finding of authenticity (which, of course, would 
include direct testimony to that effect). To the extent that Section 1907 
requires a properly attested copy to be authenticated by direct testi­
mony, it is inconsistent with and superseded by Evidence Code Section 
1530 which, by providing a presumption of authenticity for properly 
attested copies of official writings, dispenses with the need for au­
thenticating testimony. To the extent that Section 1907 provides an ex­
ception to the best evidence rule, it is superseded by Evidence Code 
Section 1506. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1908.5 (Added) 

Comment. Section 1908.5 recodifies the rule of pleading stated in 
subdivision 6 of Section 1962 of the Code of Civil Procedure. See 
the Law Revision Commission's Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1918 (Repealed) 
Comment. Section 1918 relates to hearsay, authentication of official 

records, and the best evidence rule. To the extent that it permits 
the acts of public officers to be proved by official records, it relates 
to hearsay and is superseded by the hearsay exceptions contained 
in Evidence Code Sections 1270-1271 and 1280-1284. To the extent 
that Section 1918 makes officially published books and documents 
admissible without testimonial proof of authenticity, it is super-
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seded by Evidence Code Sections 644 and 1530. To the extent that 
Section 1918 provides the method of authenticating original official 
writings, it is superseded by Evidence Code Sections 1400-1402 
(relating to all writings) and by Evidence Code Sections 1452-1454 
(relating to official writings). To the extent that Section 1918 per­
mits original official writings to be proved by certified or attested 
copies, it is superseded by Evidence Code Sections 1506 (providing 
an exception to the best evidence rule) and 1530 (providing a pre­
sumption of authenticity for certified or attested official writings). 

Subdivision 4 of Section 1918 provides for the authentication of 
a published foreign official journal by evidence that it was commonly 
received in the foreign country as published by the requisite- au­
thority. Although no similar provision appears in the Evidence Code, 
such evidence may be used to authenticate official writings under the 
general provisions of Section 1400, which provides that the require­
ment of authentication may be met by "evidence sufficient to sustain 
a finding" of the authenticity of the writing. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Section 1919 (Repealed) 

Comment. Section 1919 is superseded by Evidence Code Sections 
1452-1454 (relating to any official writings, including original public 
records), 1507 (providing a best evidence rule exception for copies 
of recorded writings), and 1530 (providing for proof of original 
recorded writings by an attested or certified copy). See also EVIDENCE 
CODE §§ 1532 and 1600, which prescribe the evidentiary effect of the 
official record of a private writing. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1919a (Repealed) 

Comment. Section 1919a provides that church records or certificates 
issued by a church official are competent evidence of the facts recited 
therein if the complex authentication requirements of Section 1919b 
are met. Under Evidence Code Section 1271, church records are 
admissible to prove the facts recited therein to the same extent that 
business records are admissible. In addition, Evidence Code Sections 
1315 and 1316 provide that church records and certificates (as well as 
comparable certificates issued by civil officers) are admissible to 
prove facts of family history that are recited therein. The complex 
authentication procedures of Section 1919b are not continued in the 
Evidence Code. Church records and certificates may be authenticated in 
the way that other private and business writings may be authenticated. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1919b (Repealed) 

Comment. See the Law Revision Commission's Oomment to Code of 
Civil Procedure Section 1919a. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1920 (Repealed) 
Comment. Section 1920 is superseded by the business records excep­

tion contained in Evidence Code Sections 1270 and 1271, by the ex­
ception to the hearsay rule for official records and other official writings 
contained in Evidence Code Sections 1280-1284, and by various specific 
exceptions to the hearsay rule that will continue to exist under various 
sections of the Evidence Code and other codes. The broad language of 
Section 1920 has been limited in Evidence Code Section 1280 to reflect 
existing law. See the Comment to EVIDENCE CODE § 1280. See also 
EVIDENCE CODE § 664 (presumption that official duty has bean regularly 
performed). 
[Law Revision Commission Comment _(Recommendation, January 1965) ] 

Section 1920a (Repealed) 
Comment. Section 1920a is unnecessary in view of Evidence Code 

Sections 1506 and 1530. See also EVIDENCE CODE § 1550. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1920b (Repealed) 
Comment. Section 1920b is recodified as Evidence Code Section 1551. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1921 (Repealed) 
Comment. Sections 1921 and 1922 are superseded by Evidence Code 

Sections 1270-1271, 1280, 1452, 1453, 1506, and 1530. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1922 (Repealed) 
Comment. See the Law Revision Commission's Comment to Code of 

Civil Procedure Section 1921. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1923 (Repealed) 
Comment. Section 1923 is superseded by Evidence Code Section 1531. 

See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1924 (Repealed) 
Comment. Section 1924 is unnecessary because the sections to which 

it relates are repealed. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1925 (Repealed) 
Comment. Section 1925 is recodified as Evidence Code Section 1604. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1926 (Repealed) 
Comment. Section 1926 is superseded by Evidence Code Sections 

1270-1271 and 1280-1284: See the Comment to EVIDENOE CODE § 1280 
for a comparison of the existing law and the provisions of the Evidence 
Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 



1308 AMENDMENTS, ADDITIONS, AND REPEALS 

Section 1927 (Repealed) 
Comment. Section 1927 is recodified as Evidence Code Section 1602. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1927.5 (Repealed) 
Comment. Section 1927.5 is recodified as Evidence Code Section 

1605. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928 (Repealed) 
Comment. Section 1928 is recodified as Evidence Code Section 1603. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Sections 1928.1-1928.4 (Repealed) 
Comment. Article 2.1 of Chapter 3, Title 2, Part 4 of the Code of 

Civil Procedure consists of Sections 1928.1-1928.4. See the Law Revi­
sion Commission's Comments to these sections. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928.1 (Repealed) 
Comment. Section 1928.1 is recodified as Evidence Code Section 

1282. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928.2 (Repealed) 
Comment. Section 1928.2 is recodified as Evidence Code Section 

1283. See also EVIDENCE CODE § 1530 (purported copy of writing in 
custody of public employee). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928.3 (Repealed) 
Comment. Section 1928.3 is unnecessary in view of Evidence Code 

Sections 1452,1453, and 1530. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1928.4 (Repealed) 
Comment. Section 1928.4 is unnecessary in view of Evidence Code 

Section 3. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1936 (Repealed) 
Comment. Section 1936 is recodified as Evidence Code Section 1341. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1936.1 (Repealed) 
Comment. Section 1936.1 is recodified as Evidence Code Section 

1156. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1937 (Repealed) 
Comment. Sections 1937, 1938, and 1939 relate to the best evidence 

rule and are superseded by Evidence Code Sections 1500-1510. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Section 1938 (Repealed) 
Comment. See the Law Revision Commission's Comment to Code of 

Civil Procedure Section 1937. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1939 (Repealed) 
Comment. See the Law Revision Commission's Comment to Code of 

Civil Procedure Section 1937. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1940 (Repealed) 
Comment. Section 1940 is recodified as Evidence Code Sections 1413 

and 1415. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1941 (Repealed) 
Comment. Section 1941 is recodified in substance as Evidence Code 

Section 1412. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1942 (Repealed) 
Comment. Section 1942 is recodified in substance as Evidence Code 

Section 1414. 
[Law Revision Commission Comment .(Recommendation, January 1965)] 

Section 1943 (Repealed) 
Comment. Section 1943 is recodified in substance in Evidence Code 

Section 1416. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1944 (Repealed) 
Comment. Section 1944 is recodified in substance in Evidence Code 

Sections 1417 and 1418. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Section 1945 (Repealed) 
Comment. Section 1945 is recodified as Evidence Code Section 1419. 

[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1946 (Repealed) 
Comment. The first subdivision of Section 1946 is superseded by the 

declaration against interest exception to the hearsay rule contained 
in Evidence Code Section 1230; the second subdivision is superseded 
by the business records exception contained in Evidence Code Sections 
1270 and 1271; and the third subdivision is superseded by the business 
records exception contained in Evidence Code Sections 1270 and 1271 , 

12-46607 
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the official records exceptions contained in Evidence Code Sections 
1280-1284, and the various other exceptions to the hearsay rule con­
tained elsewhere in the Evidence Code and in other codes. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1947 (Repealed) 
Comment. Section 1947 was a necessary provISIOn when the only 

hearsay exception for business records was the common law "shop 
book" rule. That rule required that an entry be an original entry in 
order to qualify for admission in evidence. The business records ex­
ception to the hearsay rule contained in Evidence Code Sections 1270 
and 1271 does not require that the entry be an original entry so long 
as it was made in the regular course of the business at or near the 
time of the act, condition, or event recorded. As Section 1947 no longer 
has any significant meaning, it is repealed. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1948 (Repealed) 
Comment. Section 1948 is recodified in substance as Evidence Code 

Section 1451. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1951 (Repealed) 
Comment. Section 1951 is superseded by Evidence Code Sections 

1451, 1532, and 1600. 
[Law Revision Commission Comment (Recommendation, January 1965) ] 

Sections 1953e-1953h (Repealed) 
Comment. Article 5 of Chapter 3 of Title 2, Part IV, of the Code of 

Civil Procedure consists of Sections 1953e-1953h. These sections, which 
constitute the Uniform Business Records as Evidence Act, are recodi­
fied as Evidence Code Sections 1270-1271. Sections 1270-1271 do not, 
however, include the language of Section 1953f.5, which was added to 
the Code of Civil Procedure in 1959. Section 1953f.5 is not in the 
Uniform Act, and it inadequately attempts to make explicit the liberal 
case law rule that the Uniform Act permits admission of records kept 
under any kind of bookkeeping system, whether original or copies, 
and whether in book, card, looseleaf, or some other form. The case 
law rule is satisfactory, and Section 1953f.5 may have the unintended 
effect of limiting the provisions of the Uniform Act. See Tentative 
Recommendation and a Study Relating to the Uniform Rules of Evi­
dence (Article VIII. Hearsay Evidence), 6 CAL. LAW REVISION COMM'N, 
REP., REO. & STuDms Appendix at 516-517 (1964). 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Sections 1953i-19531 (Repealed) 
Comment. Article 6 of Chapter 3 of Title 2, Part IV, of the Code 

of Civil Procedure consists of Sections 1953i-1953l. These sections, 
which comprise the Uniform Photographic Copies of Business and 
Public Records as Evidence Act, are recodified as Evidence Code 
Section 1550. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 1954 (Repealed) 
Comment. Section 1954 is unnecessary III light of Evidence Code 

Sections 140, 210, 351, and 352. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Sections 1957-1963 (Repealed) 
Comment. Chapter 5 of Title 2, Part IV, of the Code of Civil Pro­

cedure consists of Sections 1957-1963. See the Law Revision Commis­
sion's Comments to these sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1957 (Repealed) 
Comment. Section 1957 is inconsistent with Evidence Code Sections 

140 (defining "evidence") and 600 (defining "presumption" and 
"inference"). See the Comments to EVIDENCE CODE §§ 140 and 600. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1958 (Repealed) 
Comment. The substance of Sections 1958 and 1960 is restated in 

subdivision (b) of Evidence Code Section 600. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1959 (Repealed) 
Comment. Section 1959 is superseded by subdivision (a) of Evi­

dence Code Section 600. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1960 (Repealed) 
Comment. See the Law Revision Commission's Comment to Code of 

Civil Procedure Section 1958. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1961 (Repealed) 
Comment. Section 1961 is superseded by Chapter 3 (commencing 

with Section 600) of Division 5 of the Evidence Code, which pre­
scribes the nature and effect of presumptions. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1962 (Repealed) 
Comment. Subdivision 1 of Section 1962 is repealed because it "has 

little mefl,ning, either as a rule of substantive law or as a rule of 
evidence . . . ." People v. Gorshen, 51 Ca1.2d 716, 731, 336 P.2d 492, 
501 (1959). 

Subdivisions 2, 3, 4, and 5 are superseded by Evidence Code Sections 
621-624. 

The first clause of subdivision 6 states the meaningless truism that 
judgments are conclusive when declared by law to be conclusive. The 
pleading rule in the next two clauses has been recodified as Section 
1908.5 of the Code of Civil Procedure. 
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Subdivision 7 is merely a cross-reference section to all other presump­
tions declared by law to be conclusive. This subdivision is unnecessary. 
See EVIDENCE CODE § 620. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1963 (Repealed) 
Comment. Many of the presumptions listed in Section 1963 are 

classified and restated in the Evidence Code. A few have been recodi­
fied as maxims of jurisprudence in Part 4 of Division 4 of the Civil 
Code. Others are not continued at all. The disposition of each sub­
division of Section 1963 is given in the table below. Following the 
table are comments indicating the reasons for repealing those provi­
sions of Section 1963 that are not continued in California law. 

Section 1963 
(subdivision) 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

Superseded b1l 
Evidence Code Section 520 
Evidence Code Section 668 
Evidence Code Section 665 
Evidence Code Section 521 
Not continued (But see Evidence Code Section 413) 
Not continued (But see Evidence Code Section 412) 
Evidence Code Section 631 
Evidence Code Section 632 
Evidence Code Section 633 
Evidence Code Section 636 
Evidence Code Section 637 
Evidence Code Section 638 
Evidence Code Section 634 
Not continued 
Evidence Code Section 664 
Evidence Code Section 666 
Evidence Code Section 639 
Not continued 
Civil Code Section 3545 (added in this act) 
Not continued 
Commercial Code Sections 3306, 3307, and 3408 
Not continued 
Evidence Code Section 640 
Evidence Code Section 641 
Not continued 
Evidence Code Section 667 
Not continued 
Civil Code Section 3546 (added in this act) 
Not continued 
Not continued (But see Evidence Code Section 1314) 
Evidence Code Section 661 
Civil Code Section 3547 (added in this act) 
Civil Code Section 3548 (added in this act) 
Evidence Code Section 643 
Evidence Code Section 644 
Evidence Code Section 645 
Evidence Code Section 642 
Not continued 
Unnecessary (duplicates Civil Code Section 16t4) 
Civil Code Section 164.5 (added in this act) 

Subdivisions 5 and 6 are not continued because, despite Section 1963, 
there is no presumption of the sort stated. The "presumptions" merely 
indicate that a party's evidence should be viewed with distrust if he 
could produce better evidence and that unfavorable inferences should 
be drawn from the evidence offered against him if he fails to deny 
or explain it. A party's failure to produce evidence cannot be turned 
into evidence against him by reliance on these presumptions. Hampton 
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v. Rose, 8 Cal. App.2d 447, 56 P.2d 1243 (1935); Girvetz v. Boys' 
Market, Inc., 91 Cal. App.2d 827,830,206 P.2d 6, 8-9 (1949). The sub­
stantive effect of these "presumptions" is stated more accurately in 
Evidence Code Sections 412 and 413. 

Subdivision 14. The presumption stated in subdivision 14 is not con­
tinued because it is unnecessary, inaccurate, and misleading. This pre­
sumption has been used most frequently to sustain the validity of the 
official acts of a person acting in a public office when there has been no 
evidence to show that such person had the legal right to hold office. See, 
e.g., City of Monterey v. Jacks, 139 Cal. 542, 73 Pac. 436 (1903) ; Delphi 
School Dist. v. Murray, 53 Cal. 29 (1878). The presumption is unneces­
sary for this purpose, for it is well settled that the" 'acts of an officer 
de facto, so far as the rights of third persons are concerned, are, if 
done within the scope and by the apparent authority of office, as valid 
and binding as if he were the officer legally elected and qualified for 
the office and in full possession of it.' " In re Redevelopment Plan for 
Bunker Hill, 61 Cal.2d 21, 42, 37 Cal. Rptr. 74, 88, 389 P.2d 538, 552 
(1964) ; Oakland Paving Co. v. Donovan, 19 Cal. App. 488, 494, 126 
Pac. 388, 390 (1912). Under the de facto doctrine, the validity of the 
official acts taken is conclusively established. Town of Susanville v. 
Long, 144 Cal. 362, 77 Pac. 987 (1904) ; People v. Hecht, 105 Cal. 621, 
38 Pac. 941 (1895). Thus, most of the cases applying subdivision 14 
are erroneous in indicating that the official acts of a person acting in a 
public office may be attacked by evidence sufficient to overcome the 
presumption of a valid appointment. These cases can be explained only 
on the ground that they have overlooked the de facto doctrine. Compare 
People v. Ah Lee Doon, 97 Cal. 171, 31 Pac. 933 (1893) (using presump­
tion to sustain authority of judge who presided at murder trial), with 
People v. Sassovich, 29 Cal. 480 (1866) (using de facto doctrine to sus­
tain authority of judge who presided at murder trial). 

In a few cases, subdivision 14 has been cited to support the authority 
of an officer to certify a copy of an official document. People v. Beal, 
108 Cal. App.2d 200, 239 P.2d 84 (1951); People v. Howard, 72 Cal. 
App. 561, 237 Pac. 780 (1925). Evidence Code Sections 1452 and 1453 
make the presumption unnecessary for this purpose. 

In cases where the presumption might have some significance-cases 
where the party occupying the office is asserting some right of the office­
holder-the presumption has been held inapplicable. Burke v. Edgar, 
67 Cal. 182, 7 Pac. 488 (1885). 

Subdivision 18. No case has been found where subdivision 18 has 
had any effect. The doctrine of res judicata determines the issues con­
cluded between the parties without regard to this presumption. Parnell 
v. Hahn, 61 Cal. 131, 132 (1882) ("the jUdgment as rendered ... 
is conclusive upon aU questions involved in the action and upon which 
it depends, or upon matters which, under the issues, might have been 
litigated and decided in the case"). On appeal, the fact that it is the 
appellant's burden to establish that the lower court erred supplies 
whatever force this subdivision might have in appellate cases. See 
Vaughn v. Jonas, 31 Ca1.2d 586, 191 P.2d 432 (1948). 
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Subdivision 20. The cases have used this "presumption" merely 
as a justification for holding that evidence of a business custom will 
sustain a finding that the custom was followed on a particular occasion. 
E.g., Robinson v. Puls, 28 Cal.2d 664, 171 P.2d 430 (1946) ; American 
Can Co. v. Agricultural Ins. Co., 27 Cal. App. 647, 150 Pac. 996 
(1915). Evidence Code Section 1105 provides for the admissibility of 
business custom evidence to prove that the custom was followed on a 
particular occasion. There is no reason to compel the trier of fact to 
find that the custom was followed by applying a presumption. The 
evidence of the custom may be strong or weak, and the trier of fact 
should be free to decide whether the custom was followed or not. No case 
has been found giving a presumptive effect to evidence of a business 
custom under subdivision 20. 

Subdivision 22. The purpose of subdivision 22 appears to have been 
to compel an accommodation endorser to prove that he endorsed in 
accommodation of a subsequent party to the instrument and not in 
accommodation of the maker. See, e.g., Pacific Portland Cement Co. v. 
Reinecke, 30 Cal. App. 501, 158 Pac. 1041 (1916). The liability of 
accommodation endorsers is nOw fully covered by the Commercial Code. 
Accommodation is a defense which must be established by the defend­
ant. COM. CODE §§ 3307, 3415(5). Hence, subdivision 22 is no longer 
necessary. 

Subdivision 25. Despite subdivision 25, the California courts have 
refused to apply the presumption of identity of person from identity 
of name when the name is common. E.g., People v. Wong Sang Lung, 
3 Cal. App. 221, 224, 84 Pac. 843, 845 (1906). The matter should 
be left to inference, for the strength of the inference will depend in 
particular cases on whether the name is common or unusual. 

Subdivision 27 has been rarely cited in the reported cases since it 
was enacted in 1872. It has been applied to situations where a state­
ment has been made in the presence of a person who has failed to 
protest to the representations in the statement. The apparent acqui­
escence in the statement has been held to be proof of belief in the 
truth of the statement. Estate of Flood, 217 Cal. 763, 21 P.2d 579 
(1933); Estate of Clark, 13 Cal. App. 786, 110 Pac. 828 (1910). 

Although it may be appropriate under some circumstances to infer 
from the lack of protest that a person believes in the truth of a state­
ment made in his presence, it is undesirable to require such a conclu­
sion. The surrounding circumstances may vary greatly from case to 
case, and the trier of fact should be free to decide whether acquies­
cence resulted from belief or from some other cause. Cf. Matt. 27 :13-14 
(Revised Standard Version) ("Then Pilate said to him, 'Do you not 
hear how many things they testify against you T' But he gave him no 
answer, not even to a single charge .... "). 

Subdivision 29 has been cited in but one appellate decision in its 
92-year history. It is unnecessary in light of the doctrine of ostensible 
authority. See 1 WITKIN, SUMMARY OF CALIFORNIA LAW, Agency and 
Employment §§ 49-51 (7th ed. 1960). 
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Subdivision 30, in effect, declares that a marriage will be presumed 
from proof of cohabitation and repute. Pulos v. Pulos, 140 Cal. App.2d 
913,295 P.2d 907 (1956). Because reputation evidence may sometimes 
strongly indicate the existence of a marriage and at other times fail 
to do so, requiring a finding of a marriage from proof of such repu­
tation is unwarranted. The cases have sometimes refused to apply the 
presumption because of the weakness of the reputation evidence relied 
on. Estate of Baldwin, 162 Cal. 471, 123 Pac. 267 (1912); Oacioppo v. 
Triangle 00., 120 Cal. App.2d 281, 260 P.2d 985 (1953). Discontinu­
ance of the presumption will not affect the rule that the existence of a 
marriage may be inferred from proof of reputation. White v. White, 
82 Cal. 427, 430, 23 Pac. 276, 277 (1890) (" 'cohabitation and repute 
do not make marriage; they are merely items of evidence from which 
it may be inferred that a marriage had been entered into''') (italics 
in original). See also EVIDENCE CODE § 1314. 

Subdivision 38 has not been applied in any reported case in its 92-
year history. The substantive law relating to implied dedication and 
dedication by prescription makes the presumption unnecessary. See 
2 WITKIN, SUMMARY OF CALIFORNIA LAW, Real Property §§ 27-29 
(7th ed. 1960). 
[Legislative Committee Comment (A.ssembly J., A.pr. 6, 1965)] 

Section 1967 (Repealed) 
Comment. Section 1967 has no substantive meaning and is unneces­

sary. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1968 (RSlpealed) 
Comment. Section 1968 unnecessarily duplicates the provisions of 

Penal Code Sections 1103 and 1103a. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1973 (Repealed) 
Comment. Section 1973 is unnecessary. It merely describes in evi­

dentiary terms the statute of frauds contained in Civil Code Section 
1624. The repeal of Section 1973 will have no effect on existing law. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1974 (Amended) 
Comment. The amendment to Section 1974 makes no substantive 

change in the law; the amendment merely makes it clear that Section 
1974 is a substantive rule of law, not a rule of evidence. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1978 (Repealed) 
Comment. Section 1978 incorrectly states the existing law of Cali­

fornia. Certain things are declared to be "conclusive evidence" in 
other codes. See, e.g., COM. CODE § 1201 (6), (45). Moreover, the Cali­
fornia courts have recognized that some evidence may be conclusive in 
the absence of statute, for a court, "in reviewing the evidence, is bound 
to exercise its intelligence, and in doing so must recognize that certain 
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facts are controlled by immutable physical laws. It cannot permit the 
verdict of a jury to change such facts, because . . . to do so would, 
in effect, destroy the intelligence of the court." Austin v. Newton, 46 
Cal. App. 493, 497, 189 Pac. 471, 472 (1920) ; Neilson v. Houle, 200 Cal. 
726, 729, 254 Pac. 891, 892 (1927). Nonetheless, the California courts 
have also relied upon this section to sustain a finding of paternity 
despite undisputed blood-test evidence showing that the defendant 
could not have been the father of the child. Arais v. KalensnikofJ, 10 
Cal.2d 428, 74 P.2d 1043 (1937). The Legislature subsequently re­
jected this decision by enacting the Uniform Act on Blood Tests to 
Determine Paternity. Repeal of Section 1978 will remove the statutory 
basis for a similar decision in the rare case where such certainty is 
attainable. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Sections 1980.1-1980.7 (Repealed) 
Comment. Sections 1980.1-1980.7, which comprise the Uniform Act 

on Blood Tests to Determine Paternity, are reco,dified as Evidence Code 
Sections 890-897. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Sections 1981-1983 (Repea led) 
Comment. Chapter 1 of Title 3, Part IV, of the Code of Civil Pro­

cedure consists of Sections 1981 through 1983. See the Law Revision 
Commission's Comments to these sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1981 (Repealed) 
Comment. Section 1981 is superseded by Evidence Code Sections 500 

and 550. See Tentative Recommendation and a Study Rew,ting to the 
Uniform Rules of Evidence (Burden of Producing Evidence, Burden 
of Proof, and Presumptions), 6 CAL. LAW REVISION COMM'N, REP., 
REC. & STUDIES 1001, 1124-1125 (1964). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1982 (Repealed) 
Comment. Section 1982 is recodified as Evidence Code Section 1402. 

[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1983 (Repealed) 
Comment. Section 1983 was held unconstitutional as applied under 

the Alien Land Law. Morrison v. California, 291 U.S. 82 (1934). It has 
been applied but once by an appellate court since the Morrison case 
was decided. People v. Cordero, 50 Cal. App.2d 146, 122 P.2d 648 
(1942). Section 1983 appears to have been designed principally to 
facilitate the enforcement of the Alien Land Law. Since that law has 
been held unconstitutional (Sei Fujii v. State, 38 Cal.2d 718, 242 P.2d 
617 (1952» and has been repealed (Cal. Stats. 1955, Ch. 316, § 1, 
p. 767), Section 1983 should no longer be retained in the law of 
California. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Section 1998 (Repealed) 
Comment. Sections 1998-1998.5 provide a special exception to the 

best evidence rule for hospital records. These sections are recodified 
as Evidence Code Sections 1560-1566. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.1 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.2 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.3 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.4 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 1998.5 (Repealed) 
Comment. See the Law Revision Commission's Oomment to Code of 

Civil Procedure Section 1998. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2009 (Amended) 
Comment. Section 2009 has been amended to reflect the fact that 

statutes in other codes may also authorize the use of affidavits. See, 
e.g., PROB. CODE §§ 630,705. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2016 (Amended) 
Comment. The amendment of Section 2016 substitutes the general 

definition of "unavailable as a witness" used in the Evidence Code 
for the substantially similar language in Section 2016. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Sections 2042-2056 (Repealed) 
Comment. Article 6 of Chapter 3, Title 3, Part IV, of the Code of 

Civil Procedure consists of Sections 2042 through 2056. See the Law 
Revision Commission's Oomments to these sections. 
[Law Revision Commission Comment (Recommendation, January 1965)] 
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Section 2042 (Repealed) 
Comment. The first sentence of Section 2042 is superseded by Evi­

dence Code Section 320. The second sentence is unnecessary in light 
of Code of Civil Procedure Sections 607 and 631.7 (added) and Penal 
Code Sections 1093 and 1094. See the Law Revision Commission's 
Comment to Code of Civil Procedure Section 631.7. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2043 (Repealed) 
Comment. Section 2043 is substantially recodified in Evidence Code 

Section 777. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2044 (Repealed) 
Comment. The substance of the first sentence of Section 2044 is re­

codified as Evidence Code Section 765. The second sentence is super­
seded by Evidence Code Section 352. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2045 (Repealed) 
Comment. The first sentence of Section 2045 is superseded by Evi­

dence Code Sections 760 and 761. The second sentence of Section 2045 
is superseded by Evidence Code Section 772. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 2046 (Repealed) 
Comment. The first sentence of Section 2046 is recodified as Evidence 

Code Section 764. The second sentence of Section 2046 is superseded 
by Evidence Code Section 767. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 

Section 2047 (Repealed) 
Comment. The last sentence of Section 2047 is superseded by Evi­

dence Code Section 1237. The remainder \)f Section 2047 is superseded 
by Evidence Code Section 771. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 

Section 2048 (Repealed) 
Comment. Section 2048 IS superseded by Evidence Code Sections 

767, 772, and 773. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 

Section 2049 (Repealed) 
Comment. Section 2049 is inconsistent with and superseded by Evi­

dence Code Section 785. See the Comment to that section. See also 
EVIDENCE CODE §§ 769, 770, 780, and 1235. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 

Section 2050 (Repealed) 
Comment. Section 2050 is recodified as Evidence Code Sections 774 

and 778. 
[Law Revision Commission CQmment (Recommendation, January 1965)] 
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Section 2051 (Repealed) 
Comment. Section 2051 is inconsistent with Evidence Code Sections 

780 and 785-788. The provision of Section 2051 excluding evidence of 
particular wrongful acts is continued in Evidence Code Section 787. 
The provision of Section 2051 excluding criminal convictions where 
there has been a subsequent pardon has been continued in Evidence 
Code Section 788. 
[Legislative Committee Comment (Senate J., Apr. 21, 1965)] 

Section 2052 (Repealed) 
Comment. The first clause of Section 2052 is superseded by Evi­

dence Code Section 780(h). The remainder of Section 2052 is incon­
sistent with Evidence Code Sections 768-770. See the Comments to 
those sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2053 (Repealed) 
Comment. Insofar as Section 2053 deals with the inability to support 

a witness' credibility until it has been impeached, it is superseded by 
Evidence Code Section 790. Insofar as Section 2053 deals with the 
inadmissibility of character evidence in a civil action, it is superseded 
by Evidence Code Sections 1100-1104. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2054 (Repealed) 
Comment. Section 2054 is recodified in substance as Evidence Code 

Section 768 (b). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2055 (Repealed) 
Comment. Section 2055 is restated in substance as Evidence Code 

Section 776. 
[Law Revision Commission Commen t (Recommendation, January 19(5) ] 

Section 2056 (Repealed) 
Comment. Section 2056 is restated in substance as Evidence Code 

Section 766. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2061 (Repealed) 
Comment. The first sentence of Section 2061 is recodified in Evidence 

Code Section 312. Subdivision 5 of Section 2061 is superseded by Sec­
tion 502 of the Evidence Code. Subdivisions 6 and 7 are superseded by 
Sections 412 and 413 of the Evidence Code. 

The remainder of Section 2061 consists of cautionary instructions 
on evidence and witnesses. Since the Constitution was amended in 1934 
to permit the court to comment on. th~ eviden?e (CAL. CONST., Art. VI, 
§ 19), the power of the court to gIVe mstructIOns of the sort listed has 
been unquestioned. 2 WITKIN, CALIFORNIA PROCEDURE, TrUll § 67 
(1954). The instructions listed were derived from the common law. 
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See, e.g., People v. Coffey, 161 Cal. 433, 119 Pac. 901 (1911). Hence, the 
courts have not relied on Section 2061 as a definitive list of the cau­
tionary instructions that mayor must be given on appropriate occa­
sions. See, e.g., People v. Putnam, 20 Cal.2d 885, 129 P.2d 367 (1942). 
Section 2061, therefore, is repealed to avoid singling out only a few of 
the cautionary instructions that are given by the courts. As the section 
is but a partial codification of the common law, the repeal should have 
no effect on the giving of the instructions contained in the section or 
on the giving of any other cautionary instructions that are permitted 
or required t.o be given by decisional law. 
[Law Revision Commission Comment (Recommendation, January 196:::;)] 

Section 2065 (Repealed) 
Comment. The first clause of Section 2065 is superseded by Evidence 

Code Sections 351 and 911. The second clause of Section 2065 is super­
seded by Evidence Code Section 940, which relates to the self-incrimina­
tion privilege. 

The third clause-relating to degrading matter-is unnecessary 
under the Evidence Code, and it is also superfluous under existing law. 
See Tentative Recommendation and a Study Relating to the Uniform 
Rules of Evidence (Article V. Privileges), 6 CAL. LAW REVISION 
COMM'N, REP., REC. & STUDIES 201, 271-273 (1964). This language is 
apparently "designed to protect the witness against disclosure of dis­
creditable facts which are wholly irrelevant, and which would simply 
injure him without accomplishing any legitimate purpose of proof." 
WITKIN, CALIFORNIA EVIDENCE § 476 at 532 (1958) (emphasis in orig­
inal). This language does not grant a witness the right to remain silent 
about nonincriminating but degrading matter that is relevant to the 
merits of the case. Clark v. Reese, 35 Cal. 89 (1868) (breach of promise 
to marry; defense that plaintiff had immoral relations with X; held, X 
must answer concerning such relations though answer degrading); 
San Chez v. Superior Court, 153 Cal. App.2d 162, 314 P.2d 135 (1957) 
(separate maintenance on ground of cruelty; defendant required to 
answer concerning cruelty, albeit degrading). Irrelevant evidence is 
inadmissible under Evidence Code Section 350. Evidence Code Section 
787 provides that a witness' character may not be attacked by evidence 
of specific instances of his conduct; hence, degrading matter is inad­
missible under Section 787 even when relevant if it consists of evidence 
of the witness' conduct on specified occasions and is offered for im­
peachment purposes. In addition, Evidence Code Section 765 requires 
the court to control the interrogation of witnesses so as to protect them 
from "undue harassment or embarrassment." Thus, the Evidence 
Code provides a witness with more protection against the revelation of 
matter that might degrade him than is provided by the third clause of 
Section 2065. 

The remainder of Section 2065 is superseded by Evidence Code Sec­
tion 788, dealing with the admissibility of criminal convictions for 
impeachment purposes. 
[Law Revision Commission (JQmment (Recommendation, January 1965)] 
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Section 2066 (Repealed) 

Comment. Most of Section 2066 is unnecessary in the light of Evi­
dence Code Section 765, which restates the substance of Code of Civil 
Procedure Section 2044. The remainder of Section 2066 which relates 
to the detaining of the witness, is unnecessary because' ~his matter is 
adequately covered by Code of Civil Procedure Section 2064 and 
Evidence Code Section 778. 
[Law RevisionCommission Comment (Recommendation, January 19(5)] 

Section 2078 (Repealed) 

Comment. Section 2078 is superseded by Evidence Code Sections 
1152-1154. See the Comments to those sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2079 (Repealed) 

Comment. Section 2079 is unnecessary because it repeats what is 
said in Civil Code Section 130. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Sections 2101-2103 (Repealed) 

Comment. Chapter 4 of Title 6, Part IV, of the Code of Civil Pro­
cedure consists of Sections 2101-2103. See the Law Revision Commis­
sion's Comments to these sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2101 (Repealed) 
Comment. Section 2101 is superseded by Evidence Code Section 312. 

[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2102 (Repealed) 

Comment. The first sentence of Section 2102 is recodified in Evidence 
Code Sections 310 and 400-406. The second sentence of Section 2102 
is superseded by Evidence Code Section 457. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 2103 (Repealed) 

Comment. Section 2103 is superseded by Evidence Code Section 300. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

CORPORATIONS CODE 
Section 6602 (Amended) 

Comment. This revision of Section 6602 provides, in effect, that the 
judge may take judicial notice of the matters listed in amended Section 
6602 and that he is required to take such judicial notice if he is re­
quested to do so and the party supplies him with sufficient information. 
See EVIDENCE CODE §§ 452 and 453 and the Comments thereto. 

The portion of Section 6602 which has been deleted is either unneces­
sary because it duplicates the provisions of Evidence Code Sections 
451 and 452 or undesirable because it conflicts with Evidence Code 
Section 1452. See the Comments to those sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Section 25310 (Amended) 
Comment. The deleted language is inconsistent with Evidence Code 

Section 1452. See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

GOVERNMENT CODE 
Section 11513 (Amended) 

Comment. The revision of the last sentence of Section 11513 is neces­
sary because, under Division 8 (commencing with Section 900) of the 
Evidence Code, the privileges applicable in some administrative pro­
ceedings are at times different from those applicable in civil actions. 

The substitution of "other" for "direct" in the third sentence of 
subdivision (c) of Section 11513 makes no significant substantive 
change but is desirable because "direct evidence" is not defined for 
the purposes of Section 11513. See the Law Revision Commission's Com­
ment to Code of Civil Procedure Section 1831. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 19580 (Amended) 
Comment. The amendment merely substitutes a reference to the 

correct Evidence Code section for the reference to the superseded 
Code of Civil Procedure section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

HEALTH AND SAFETY CODE 
Section 3197 (Amended) 

Comment. The revision of Section 3197 merely substitutes references 
to the pertinent Evidence Code sections that supersede subdivisions 1 
and 4 of Code of Civil Procedure Section 1881. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

PENAL CODE 
Section 270e (Amended) 

Comment. The revision of Section 270e merely inserts a reference 
to the pertinent sections of the Evidence Code. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

Section 686 (Amended) 
Comment. Section 686 sets forth three exceptions to the right of a 

defendant in a criminal trial to confront the witnesses against him. 
These exceptions purport to state the conditions under which the court 
may admit testimony taken at the preliminary hearing, testimony 
taken in a former trial of the action, and testimony in a deposition that 
iR admissible under Penal Code Section 882. The section inaccurately 
sets forth the existing law, for it fails to provide for the admission of 
hearsay evidence generally or for the admission of testimony in a 
deposition that is admissible under Penal Code Sections 1345 and 1362, 
and its reference to the conditions under which depositions may be 
admitted under Penal Code Section 882 is not accurate. Since Evidence 
Code Sections 1290-1292 cover the situations in which testimony in 
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another action or proceeding and testimony at the preliminary hearing 
are admissible as exceptions to the hearsay rule, Section 686 has been 
revised by eliminating the specific exceptions for these situations and 
by substituting for them a general cross-reference to admissible hear­
say. The statement of the conditions under which a deposition may be 
admitted also has been deleted; in place of the deleted language, lan­
guage is substituted that accurately provides for the admission of 
depositions under Penal Code Sections 882, 1345, and 1362. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 688 (Amended) 
Comment. The language deleted from Section 688 is superseded by 

Evidence Code Sections 930 and 940. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 939.6 (Amended) 
Comment. The revision of Section 939.6 makes no substantive change. 

The amendment, however, states more clearly and precisely the mean­
ing that has been given the section by the California courts. See, e.g., 
People v. Freudenberg, 121 Cal. App.2d 564, 263 P.2d 875 (1953). See 
also WITKIN, CALIFORNIA CRIMINAL PROCEDURE §§ 175, 228 (1963). 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 961 (Amended) 
Comment. This revision of Section 961 makes it clear that matters 

that will be judicially noticed, whether such notice is mandatory or 
discretionary, need not be stated in an accusatory pleading. See EVI­
DENCE CODE §§ 451 and 452. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 963 (Amended) 
Comment. This revision of Section 963 makes the procedure provided 

in Evidence Code Sections 454-459 applicable when judicial notice is 
taken of the matter listed in Penal Code Section 963. It should be 
noted that, notwithstanding Evidence Code Section 453, notice is man­
datory if the private statute or ordinance is pleaded by reference to 
its title and the day of its passage. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1120 (Amended) 
Comment. Section 1120 requires a juror who discovers that he has 

personal knowledge of a fact in controversy in the case to disclose the 
same in open court. If he reveals such personal knowledge during the 
jury's retirement, the jury must return into court. The section then 
requires that the juror be sworn as a witness and examined in the 
presence of the parties. 

The section does not make it clear whether this examination in the 
presence of the parties is for the purpose of determining if "good 
cause" exists for the juror's discharge in accordance with Penal Code 
Section 1123 or whether this examination is for the purpose of obtain­
ing the juror's knowledge as evidence in the case. The circumstances 
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under which a juror may testify on the merits in a criminal case are 
fully covered in Evidence Code Section 704. Therefore, Section 1120 
has been amended to eliminate the ambiguity in its provisions and to 
provide assurance that the juror's examination is to be used solely to 
determine whether" good cause" exists for his discharge. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1322 (Repealed) 
Comment. Section 1322 is superseded by Evidence Code Sections 

970-973 and 980-987. See the Law Revision Commission's Comment to 
subdivision 1 of Section 1881 of the Code of Civil Procedure, which 
also is superseded by the same Evidence Code sections. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1323 (Repealed) 
Comment. The first clause of the first sentence of Section 1323 is 

superseded by Evidence Code Sections 930 and 940. The second clause 
is recodified as Evidence Code Sections 761 and 773. See the Comments 
to those sections. The last sentence of Section 1323 is unnecessary 
because it merely duplicates the provisions of Article I, Section 13, of 
the California Constitution. See also EVIDENCE CODE § 413. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1323.5 (Repealed) 
Comment. Section 1323.5 is superseded by Evidence Code Section 

930, which retains the only effect the section has ever been given-to 
prevent the prosecution from calling the defendant in a criminal ac­
tion as a witness. See People v. Talle, 111 Cal. App.2d 650, 245 P.2d 
633 (1952). Whether Section 1323.5 provides a broader privilege than 
Evidence Code Section 930 is not clear, for the meaning of the phrase 
"persons accused or charged" is uncertain. For example, a witness 
before a grand jury or at a coroner's inquest may not have been for­
mally "accused or charged" by an information or indictment, but he 
may have been "accused or charged" by a complaint or by informal 
allegations; under such circumstances, it is uncertain whether Section 
1323.5 would apply. A person who claims the privilege against self­
incrimination before a grand jury, at a coroner's inquest, or in some 
other proceeding is provided with sufficient protection under Evidence 
Code Section 913, for his claim of privilege cannot be shown to impeach 
him or to provide a basis for inferences against him in a subsequent 
civil or criminal proceeding. See the Comment to EVIDENCE CODE § 913. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 

Section 1345 (Amended) 
Comment. Section 1345 has been revised so that the conditions for 

admitting the deposition of a witness that has been taken in the same 
action are consistent with the conditions for admitting the testimony 
of a witness in another action or proceeding under Evidence Code 
Sections 1290-1292. 
[Law Revision Commission Comment (Recommendation, January 19(5)] 
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Section 1362 (Amended) 
Comment. Section 1362 has been revised so that the conditions for 

admitting the deposition of a witness that has been taken in the same 
action are consistent with the conditions for admitting the testimony 
of a witness in another action or proceeding under Evidence Code 
Sections 1290-1292. 
[Law Revision Commission Comment (Recommendation, January 1965)] 

PUBLIC UTIlITIES CODE 
Section 306 (Amended) 

Comment. The deleted language is inconsistent with Evidence Code 
Section 1452. See the Comment to that section. 
[Law Revision Commission Comment (Recommendation, January 1965)] 





TABLE I 

EVIDENCE CODE TO COMPARABLE SECTIONS 
Table I indicates as to each section of the Evidence Code the com­

parable provisions of the California law in effect on January 1, 1965, 
that are superseded by the Evidence Code. Where the table indicates 
that a section in the Evidence Code supersedes an existing provision, 
the section replacing the existing provision may duplicate the super­
seded section or may be narrower or broader than the superseded sec­
tion. For a discussion of the comparison, see the Comment to the Evi­
dence Code section involved. 

Where a particular section of the existing law is superseded by 
more than one section of the Evidence Code, that fact is indicated 
by an asterisk («<) after the number of the superseded section. (Table 
II indicates the various Evidence Code sections that supersede a par­
ticular section of existing law.) 

The source of each section in the Evidence Code that does not super­
sede a specific provision in existing law is listed as "New." For ex­
ample, some sections in the Evidence Code (principally the preliminary 
provisions and definitions) are based on comparable provisions in other 
recently enacted California codes, such as the Commercial Code and 
the Vehicle Code, and do not supersede any specific provision in exist­
ing law. For the source of a particular section, see the Comment to the 
Evidence Code section involved. 

Evidence Oode Eillisting Oode Evidence Oode Eillisting Oode 
(Section) (Section) (Section) (Section) 
1 New 195 New 
2 _______ New 

200 ======= New 3 _______ New 205 New 
4 ------- New 

210 ======= CCP 1868*, 
5 ------- New 1870(1)*, 
6 New 1870(15)*, 7 _______ New 1870(16)* 
8 New 220 _______ New 9 _______ New 225 New 

10 _______ New 
230 ======= New 

11 _______ New 235 ------- New 12 _______ New 240 ------- New 100 _______ New 250 New 
105 New 300 _______ CCP 2103 

110 ======= New 310 _______ CCP 2102· 
115 New 311 ------- CCP 1875* 

120 ======= New 312 ------- CCP 2061·,2101 125 _______ New 320 ------- CCP 2042* 130 _______ New 350 ------- CCP 1868 * 
135 New 351 ------- CCP 1847*, 140 _______ CCP 1823,1827* 1870(1 )*, 145 _______ New 1870(15)*, 150 _______ New 
160 _______ New 1870(16)* 
165 _______ New 352 ------- CCP 1838,1868*, 
170 _______ New 2044* 
175 New 353 ------- New 
180 _______ New 354 ------- New 
185 ------- New 355 ------- New 
190 _______ CCP 1824 356 ------- CCP 1854 ---

* In part. * In part. 
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Evidence (Jade ElIJisting (Jade Evidence (Jade ElIJisting (Jade 
(Section) (Section) (Section) (Section) 

400-406 ___ CCP 1834,2102· 750 _______ New 
410 _______ CCP 1831 751 _______ CCP 1885· 
411 _______ CCP 1844 752 _______ CCP 1884 
412 _______ CCP 1963(6), 753 _______ CCP 1863 

2061(6)·, 754 _______ CCP 1885· 
2061(7) 760 _______ CCP 2045·,2048· 

413 __ :.... ____ CCP 1963(5), 761 _______ CCP 2045-
2061(6)* 762 _______ New 

Penal 1323· 763 _______ New 
450--460 ___ COP 1875*,2102· 764 _______ CCP 2046-
500 _______ CCP 1981* 765 _______ CCP 2044*,2066 
501 --_____ New 766 _______ CCP 2056 
502 - ______ COP 2061(5) 767 _______ CCP 2046*,2048* 
520 _______ CCP 1963(1) 768 _______ CCP 2052·, 
521 _______ CCP 1963(4) 2054 
522 ____ '--__ 

bcp 
New 769 _______ CCP 2049*,2052· 

550 _______ 1981* 770 _______ CCP 2049*,2052· 
600 _______ CCP 1958-1960 771 _______ OCP 2047· 
601 _______ CCP 1961 772 _______ CCP 2045·,2048· 
602 _______ CCP 1833 773 _______ COP 2045·,2048· 
603 _______ New Penal 1323* 
604 _______ New 774 _______ CCP 2050* 
605 _______ New 775 _______ New 
606 ______ '- New 776 _______ CCP 2055 
'607 _______ New 777 _______ CCP 2043 
620 _______ CCP 1962· 778 _______ CCP 2050* 
621 _______ CCP 1962(5~ 780 _______ CCP 1847·, 
622 _______ CCP 1962(2 1870(16)*, 
623 __ ~~ ___ CCP 1962(3) 2049· , 2051· , 
624 _______ CCP 1962(4) 2052·,2053* 
630 ______ '- New 785 _______ CCP 2049·,2051· 
631 _______ CCP 1963(7) 786 _______ COP 1847·,2049·, 
632 _______ CCP 1963(8) 2051·,2053· 
633 -_,_. ___ COP 1963(9) 787 _______ CCP 2051·,2065-
634 _______ CCP 1963(13) 788 _____ ~_ COP 2051*,2065- . 
635 _______ New 789 _______ New 
636 _______ CCP 1963(10) 790 _______ CCP 2053* 
637 _______ CCP 1963(11) 791 _______ New 
638 _______ . CCP 1963(12) 800 _______ CCP 1845-, 
639 _______ CCP 1963(17) 1870(9)* 
640 _______ CCP 1963(23) 801 _______ CCP 1845*, 
641 _______ CCP 1963(24) 1870(9)· 
642 _______ CCP 1963(37) 802 _______ CCP 1872* 
643 - ______ CCP 1963(34~ 

803 _______ New 
644 _______ CCP 1963(35 804 _______ New 
645 _______ CCP 1963(36 805 _______ New 
660 _____ -'_ New 81~822 ___ OOP 1845.5 
661 _______ Civil 193,194,195 870 _______ OCP 1870(10) 

CCP 1963(31) 890 _______ CCP 1980.1 
662 _______ New 891 _______ CCP 1980.2 
663 _______ New 892 _______ CCP 1980.3 
664 _______ CCP 1963 (15) 893 _______ CCP 1980.4 
665 _______ OOP 1963(3) 894 _______ COP 1980.5· 
666 _______ CCP 1963(16) 895 _______ CCP 1980.6 
667 _______ CCP 1963(26) 

896 _______ CCP 1980.7 
668 _______ OOP 1963(2) 897 _______ CCP 1871 * , 1980.S* 
700 _______ CCP 1879- 900 _______ New 
701 _______ OOP 1879·,1880· 901 _______ New 
702 _______ CCP 1845·, 1879·, 902 _______ New 

1880* 903 _______ New 
708 _______ CCP 1883· 905 _______ New 
704 _______ CCP 1883· 910 _______ New 
710 _______ CCP 1846· 911 _______ CCP 2065· 
711 _______ CCP 1846· 

912 _______ New 
720 ________ CCP 1870(9)· 

913 _______ New 914 _______ New 721 _______ . CCP 1872* 915 _______ New 722 _______ CCP 1256.2 916 _______ New 723 _______ OCP 1871· 917 _______ New 
73~733 ___ CCP 1871* 918 _______ New 

* In part. • In part. 
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Evidence Code Ezisting Code Evidence Code Ezi~ting Code 
(Section) (Section) (Section) (l:jf!~~ion) 

919 _______ New 1280 _______ CCP 1918*,1920*, 920 _______ New 1921 *,1922*, 
930 _______ Penal 1323*, 1323.5 1926*,1946* 
940 ___ ..: ___ CCP 2065* 1281 _______ New 

Penal 1323* 1282 _______ CCP 1928.1 
950--962 ___ CCP 1881(2) 1283 _______ CCP 1928.2 
970--973 ___ CCP 1881(1)* 1284 _______ New 

Penal 1322* 1290--1292 __ CCP 1870(8) 
980--987 ___ CCP 1881(1)* 1300 _______ New 

Penal 1322* 1301 _______ New 
990-1007 __ CCP 1881(4)* 1302 _______ CCP 1851* 

1010--1026 __ B&P 2904 1310 _______ CCP 1852*, 
CCP 1881(4r 1870(4)* 

1030--1034 __ CCP 1881(3 1311 _______ CCP 1852*, 
1040--1042 __ CCP 1881(5) 1870~4r 1050 _______ New 1312 _______ CCP 1870 1 )* 
1060 _______ New 1313 _______ CCP 1852*, 
1070 _______ CCP 1881(6) 1870(l1r 1100 _______ CCP 2053* 1314 _______ CCP 1870(11 *, 
1101 _______ CCP 2053* 1963(30 
1102 _______ New 1315-1316 __ CCP 1919a,1919b 
1103 _______ New 1320 _______ CCP 1870(11)*, 
1104 _______ New 1870(13r 1105 _______ New 1321 _______ CCP 1870(11 * 
1150 _______ New 1322 _______ CCP 1870(11 * 
1151 _______ New 1323 _______ New 
1152 _______ CCP 2078* 1324 _______ CCP 2051*,2053* 
1153 _______ New 1330 _______ New 
1154 _______ CCP 2078* 1331 _______ New 
1155 _______ New 1340 _______ New 
1156 _______ CCP 1936.1 1341 _______ CCP 1936 
1200 _______ CCP 1845* 1400 _______ New 
1201 _______ New 1401 _______ New 
1202 _______ New 1402 _______ CCP 1982 
1203 _______ New 1410 _______ New 
1204 _______ New 1411 _______ New 
1205 _______ New 1412 _______ CCP 1941 
1220 _______ CCP 1870(2~ 

1413 _______ CCP 1940(1~, 1221 _______ CCP 1870(3 1940(3 
1222 _______ CCP 1848*, 1414 _______ CCP 1942 

1870(5)* 1415 _______ CCP 194O(2~ 1223 _______ CCP 1848*,1870(6) 1416 _______ CCP 1870(9 *, 
1224 _______ CCP 1848*,1851*, 1943 

1870(5)* 1417-1418 __ CCP 1944 
1225 _______ CCP 1848*, 1849, 1419 _______ CCP 1945 

1870(5)* 1420 _______ New 
1226 _______ New 1421 _______ New 
1227 _______ New 1450 _______ New 
1230 _______ CCP 1853,1870(4)*, 1451 _______ CCP 1948,1951* 

1946(1) 1452 ____ ~ __ CCP 1875(5), 
1235 _______ New 1875(6)*, 
1236 ______ New 1875(7)*, 
1237 _______ CCP 2047* 1875(8), 
1238 _______ New 1901*, 
1240 _______ CCP 1850*, 1905*,1906*, 

1870(7)* 1907*,1918*, 
1241 _______ CCP 1850*, 1921*,1922*, 

1870(7)* 1928.3* 
1242 _______ CCP 1870(4)* 1453 _______ CCP 1875(6)*, 1250 _______ New 1901 *, 1905*, 1251 _______ New 1918*, 1919*, 1252 _______ New 1921*, 1922*, 1260 _______ New 1928.3* 1261 _______ New 1454 _______ CCP 1901*,1906*, 1270--1271 __ CCP 1918*,1920*, 1907*,1918* 

1921*,1922*, 1500 _______ CCP 1855*,1937* 1926*,1946*, 
1953e-1953h 1501 _______ CCP 1855(1),1937* 

1272 _______ New 1502 _______ New 

* In part. * In part. 
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Evidence Oode ElDisting Oode Evidence Oode ElDisting Oode 
(Section) (Section) (Section) (Section) 

1503 _______ CCP 1855(2), 1531 _______ CCP 1923 
1938,1939 1532 _______ CCP 1919*,1951· 1504 _______ New 1550 _______ CCP 1953i 1505 _______ CCP 1855*, 1551 _______ CCP 1920b 
1870(14)* 1560 _______ CCP 1998 1506 _______ CCP 1855(3),1901*, 1561 _______ CCP 1998.1 
1905*,1906*, 1562 _______ CCP 1998.2 
1907*,1918*, 1563 _______ CCP 1998.3 
1920a *. 1921 * , 1564 _______ CCP 1998.4 
1922* 1565 _______ COP 1998.5 1507 _______ CCP 1855(4), 1566 _______ New 
1919* 1600 _______ CCP 1919*,1951* 1508 _______ CCP 1855*, 1601 _______ CCP 1855a 1870(14)* 1602 _______ CCP 1927 1509 _______ CCP 1855(5), 
1870(14)* 1603 _______ CCP 1928 

1510 _______ New 1604 _______ CCP 1925 
1530 _______ CCP 1901* , 1905*, 1605 _______ CCP 1927.5 

1906*, 1907*, 
* In part. 1918*,1919*, 

1920a * , 1921*, 
1922*,1928.3* 

* In part. 



TABLE II 

SUPERSEDED SECTIONS TO EVIDENCE CODE 
Table II indicates as to each superseded section of the California law 

in effect on January 1, 1965, the comparable provisions of the Evidence 
Code. Where the table indicates that an existing section is superseded 
by a provision in the Evidence Code, the provision replacing the exist­
ing section may duplicate the superseded section or may be narrower or 
broader than the superseded section. For a discussion of the compari­
son, see the Comment to the Evidence Code section involved. See also 
the Comment to the superseded section. 

The disposition of an existing section that is not superseded by a 
specific provision in the Evidence Code is listed as "Not continued." 
The Comment to the repealed section gives the reason for its exclusion. 

In addition to Evidence Code references, Table II also contains a 
reference to sections added to other codes that continue the substance 
of an existing section that is repealed but is not a proper subject for 
inclusion in the Evidence Code. 

BUB ~ Prof Oode Evidence Oode Oode Oiv Proc Evidence Oode 
(Section) (Section) (Section) (Section) 

2904 ______ 1010--1026 1854 ______ 356 1855 ______ 1500--1510 
OiviZ Oode 1855a _____ 1601 
(Section) 1863 ___ ~ __ 753 
193 ______ 661 1867 ______ Not continued 
194 ______ 661 1868 ______ 210,350,352 
195 ______ 661 1869 ______ 500,550 

1870(1) ___ 210,351 
Oode Oiv Proc 1870(2) ___ 1220 

(Section) 1870(3) ___ 1221 
1256.2 722 1870(4) ___ 1230,1242, 
1823 ______ 140 1870(5) ___ 

1310,1311 
1824 ______ 190 1222,1224, 
1825 ______ Not continued 1225 
1826 ______ 500--667 1870~6~ ___ 1223 
1827 ______ 140,450--459 1870 7 ___ 1240,1241 
1828 ______ 410 1870(8) ___ 1290--1292 
1829 ______ 1500--1510 1870(9) ___ 720, 800, 801, 
1830 ______ 1500--1510 1416 
1831 ______ 410 1870(10) __ 870 
1832 ______ Not continued 1870(11) __ 1313,1314, 
1833 ______ 602 1320--1322 
1834 ______ 403(b) 1870p2~ __ Not continued 
1836 ______ Not continued 1870 13 __ 1312, 1320 
1837 ______ Not continued 1870(14~ __ 1500--1510 
1838 ______ 352 1870(15 __ 210,351 
1839 ______ Not continued 1870(16) __ 210,351,780 
1844 ______ 411 1871 ______ 723,730--733 
1845 ______ 702, 800, 801, 1872 ______ 721,802 

1200 1875 ______ 311, 450--460, 
1845.5 _____ 810--822 1879 ______ 1452,1453 
1846 ______ 710,711 700--702 
1847 ______ 351, 600, 780, 1880 ______ 701,702 

786 1881(1) ___ 970--973, 
1848 ______ 1200,1222- 980--987 

1227 1881(2~ ___ 950--962 
1849 ______ 1225 1881(3 ___ 1030--1034 
1850 ______ 1240,1241 1881(4) ___ 990-1007, 
1851 ______ 1224,1302 1010--1026 
1852 ______ 1310,1311, 1881(5) ___ 1040--1042 

1313 1881(6) --- 1070 
1853 ______ 1230 1883 ______ 703,704 

( 1331 ) 
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Code Civ Proc Evidence Code Code Civ Proc Evidence Code 
(Section) (Section) (Section) (Section) 

1884 ______ 752 1957 ______ 140,210 
1885 ______ 751,754 1958 ______ 6OO?) 
1901 ______ 1452-1454, 1959 ______ 600 a) 

1506,1530 1960 ______ 6OO(b) 
1903 ______ 1530 1961 ______ 601 
1905 ______ 1452,1453, 1962 ______ 620 

1506,1530 1962(1) ___ Not continued 
~906 ______ 1452,1454, 1962(2) ___ 622 

1506, 1530 1962~3) ___ 623 
1907 ______ 1400,1401, 1962 4) ___ 624 

1410,1452, 1962(5) ___ 621 
1454,1506, 1962(6) ___ • Not continued 
1530 1962(7) ___ Not continued 

1918 ______ 1270,1271, 1963(1) ___ 520 
1280,1400- 1963(2) ___ 668 
1402,1410, 1963(3) ___ 665 
1452-1454, 1963(4) ___ 521 
1506, 1530 1963(5) ___ 413,665 

1919 ______ 1453,1507, 1963(6) ___ 412 
1530,1532, 1963~7) ___ 631 
1600 1963 8) ___ 632 

1919a _____ 1315,1316· 1963(9) ___ 633 
1919b _____ 1315,1316 1963(10) __ 636 
1920 ______ 1270,1271, 1963(11~ _~' 637 

1280 1963(12 __ 638 
1920a _____ 1506,1530 1963(13~ __ 634 
1920b _____ 1551 .. 1963(14 __ Not continued 
1921 ______ 1270,1271; 1963(15) __ 664 

1280,1452, 1963~16) __ 666 
1453,1506, 1963 17) __ 639 
1530 1963(18) __ Not continued 

1922 ______ 1270,1271, 1963(19) __ CivilCode ~54.5 ( Added) 
1280,1452, 1963(20~ __ Not continued 
1453,1506, 1963(21 __ Not continued 
1530 1963(22) __ Not continued 

1923 ______ 1531 1963(23) __ 640 
1924 ______ Not continued 1963(24) __ 641 
1925 ______ 1604 1963(25) __ Not continued 
1926 ______ 1270,1271, 1963(26) __ 667 

1280 1963(27) __ Not continued 
1927 ______ 1602 1963~28) __ Civil Code ~54.6 (Added) 
1927.5 _____ 1605 1963 29) __ Not continued 
1928 ______ 1603 1963(30~ __ 1314 
1928.1 _____ 1282 1963(31 __ 661 
1928.2 _____ 1283 1963(32) __ ChnZCode 854.7 (Added) 
1928.3 _____ 1452,1453, 1963(33~ __ Civil Code 854.8 (Added) 

1530 1963(34 __ 643 
1928.4 _____ 3 1963(35) __ 644 
1936 ______ 1341 1963~36) __ 645 
1936.1 _____ 1156 1963 37) __ 642 
1937 ______ 1500,1501 1963(38) __ Not continued 
1938 ______ 1503 1963(39) __ Not continued 
1939 ______ 1503 1963(40) __ Civil Code 164.5 (Added) 
1940 ______ 1413;1415 1967 ______ . Not continued 
1941 ______ 1412 1968 ______ Not continued 
1942 ______ 1414 1973 ______ Not continued 
1943 ______ 1416 1978 ______ Not continued 
1944 ______ 1417,1418 1980.1 _____ 890 
1945 ______ 1419 1980.2 _____ 891 
1946 ______ 1230,1270, 1980.3 _____ 892 

1271,1280 1980.4 _____ 893 1947 ______ 1270,1271 1980.5 _____ 894,897 1948 ______ 1451 
195:t ------ 1451,1,532, 

1980.6 _____ 895 
1600 1980.7 _____ 896 

1958e-1953h 1270-1272 1981 ______ 500,550 
1953i-1953Z 1550 1982 ______ 1402 
1954_:... ____ 140,210,351, 1983 ______ Not continued 

352 1998 ______ 1560 

• The last clause of Section 1962(6) is codified as Code of Oivil Procedure Seufiofl 
1908.5 (Added). 
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Code Civ Proc Evidence Code Code Civ Proc Evidence Code 
(Section) (Section) (Section) (Section) 

1998.1 _____ 1561 2054 ______ 768 
1998.2 _____ 1562 2055 ______ 776 
1998.3 _____ 1563 2056 ______ 766 
1998.4 _____ 1564 2061 ______ 312,412,413, 1998.5 _____ 1565 502 2042 ______ 320 2065 ______ 351, 787, 788, Code CW Proc 631.7 (Added) 2043 ______ 777 911,940 
2044 ______ 352,765 2066 ______ 765 
2045 ______ 760, 761, 772, 2078 ______ 1152,1154 

773 2079 ______ Not continued 2046 ______ 764,767 2101 ______ 312 2047 ______ 771,1237 
2048 ______ 760, 761, 767, 2102 ______ 310, 400--406, 

772,773 450--460 
2049 ______ 769, 770, 780, 2103 _____ 300 

785,786,1235 2050 ______ 774,778 Penal Code 2051 ______ 780, 785, 786, (Section) 
787,788,1324 1322 ______ 970-973, 2052 ______ 768,769,770, 980--987 780, 1235 

2053 ______ 780,786, 1323 ______ 413,773, 
790,1100- 930,940 
1104,1324 1323.5 _____ 930 





TABLE III 

AMENDMENTS, ADDITIONS, AND REPEALS 

Table III contains a convenient list of provisions in other codes 
that were added, amended, or repealed by the Evidence Code legis­
lation. 

BUSINESS AND PROFESSIONS CODE 
Section 2904 (Repealed) Section 25009 (Amended) 
Section 5012 (Amended) 

Section 53 (Amended) 
Section 164.5 (Added) 
Section 193 (Repealed) 
Section 194 (Repealed) 
Section 195 (Repealed) 

CIVIL CODE 
Section 3545 
Section 3546 
Section 3547 
Section 3548 

(Added) 
(Added) 
(Added) 
(Added) 

CODE OF CIVIL PROCEDURE 
Section 1 (Amended) Section 1850 (Repealed) 
Section 117g (Amended) Section 1851 (Repealed) 
Section 125 (Amended) Section 1852 (Repealed) 
Section 153 (Amended) Section 1853 (Repealed) 
Section 433 (Amended) Section 1854 (Repealed) 
Section 631.7 (Added) Section 1855 (Repealed) 
Section 1256.2 (Repealed) Section 1855a (Repealed) 
Section 1747 (Amended) Section 1863 (Repealed) 
Title of Part IV (Amended) Section 1867 (Repealed) 
Section 1823 (Repealed) Section 1868 (Repealed) 
Section 1824 (Repealed) Section 1869 (Repealed) 
Section 1825 (Repealed) Section 1870 (Repealed) 
Section 1826 (Repealed) Section 1871 (Repealed) 
Section 1827 (Repealed) Section 1872 (Repealed) 
Section 1828 (Repealed) Section 1875 (Repealed) 
Section 1829 (Repealed) Section 1879 (Repealed) 
Section' 1830 (Repealed) Section 1880 (Repealed) 
Section 1831 (Repealed) Section 1881 (Repealed) 
Section 1832 (Repealed) Section 1883 (Repealed) 
Section 1833 (Repealed) Section 1884 (Repealed) 
Section 1834 (Repealed) Section 1885 (Repealed) 
Section 1836 (Repealed) Section 1893 (Amended) 
Section 1837 (Repealed) Section 1901 (Repealed) 
Section 1838 (Repealed) Section 1903 (Repealed) 
Section 1839 (Repealed) Section 1905 (Repealed) 
Section 1844 (Repealed) Section 1906 (Repealed) 
Section 1845 (Repealed) Section 1907 (Repealed) 
Section 1845.5 (Repealed) Section 1908.5 (Added) 
Section 1846 (Repealed) Section 1918 (Repealed) 
Section 1847 (Repealed) Section 1919 (Repealed) 
Section 1848 (Repealed) Section 1919a (Repealed) 
Section 1849 (Repealed) Section 1919b (Repealed) 

( 1335 ) 
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CODE OF CIVIL PROCEDURE-Continued 
Section 1920 (Repealed) 
Section 1920a (Repealed) 
Section 1920b (Repealed) 
Section 1921 (Repealed) 
Section 1922 (Repealed) 
Section 1923 (Repealed) 
Section 1924 (Repealed) 
Section 1925 (Repealed) 
Section 1'926 (Repealed) 
Section 1927 (Repealed) 
Section 1927.5 (Repealed) 
Section 1928 (Repealed) 
Sections 1928.1-1928.4 (Repealed) 

Section 1928.1 (Repealed) 
Section 1928.2 (Repealed) 
Section 1928.3 (Repealed) 
Section 1928.4 (Repealed) 

Section 1936 (Repealed) 
Section 1936.1 (Repealed) 
Section 1987 (Repealed) 
Section 1988 (Repealed) 
Section 1939 (Repealed) 
Section 1940 (Repealed) 
Section 1941 (Repealed) 
Section 1942 (Repealed) 
Section 1943 (Repealed) 
Section 1944 (Repealed) 
Section 1945 (Repealed) 
Section 1946 (Repealed) 
Section 1947 (Rep~led) 
Section 1948 (Repealed) 
Section 1951 (Repealed) 
Sections 1953e-1953h (Repealed) 

Section 1953e (Repealed) 
Section 1953f (Repealed) 
Section 1953f.5 (Repealed) 
Section 1953g (Repealed) 
Section 1953h (Repealed) 

Sections 1953i-1953l (Repealed) 
Section 1953i (Repealed) 
Section 1953j (Repealed) 
Section 1953k (Repealed) 
Section 1953l (Repealed) 

Section 1954 (Repealed) 
Sections 1957-1963 (Repealed) 

Section 1957 (Repealed) 
Section 1958 (Repealed) 
Section 1959 (Repealed) 
Section 1960 (Repealed) 
Section 1961 (Repealed) 
Section 1962 (Repealed) 
Section 1963 (Repealed) 

Section 1967 (Repealed) 
Section 1968 (Repealed) 
Section 1973 (Repealed) 
Section 1974 (Amended) 
Section 1978 (Repealed) 
Sections 1980.1-1980.7 (Repealed) 

Section 1980.1 (Repealed) 
Section 1980.2 (Repealed) 
Section 1980.3 (Repealed) 
Section 1980.4 (Repealed) 
Section 1980.5 (Repealed) 
Section 1980.6 (Repealed) 
Section 1980.7 (Repealed) 

Sections 1981-1983 (Repealed) 
Section 1981 (Repealed) 
Section 1982 (Repealed) 

,Section 1983 (Repealed) 
Section 1998 (Repealed) 
Section 1998.1 (Repealed) 
Section 1998.2 (Repealed) 
Section 1998.3 (Repealed) 
Section 1998.4 (Repealed) 
Section 1998.5 (Repealed) 
Section 2009 (Amended) 
Section 2016 (Amended) 
Sections 2042-2056 (Repealed) 

Section 2042 (Repealed) 
Section 2043 (Repealed) 
Section 2044 (Repealed) 
Section 2045 (Repealed) 
Section 2046 (Repealed) 
Section 2047 (Repealed) 
Section 2048 (Repealed) 
Section 2049 (Repealed) 
Sectio~2050 (Repealed) 
Section 2051 (Repealed) 
Section 2052 (Repealed) 
Section 2053 (Repealed) 
Section 2054 (Repealed) 
Section 2055 (Repealed) 
Section 2056 (Repealed) 

Section 2061 (Repealed) 
Section 2065 (Repealed) 
Section 2066 (Repealed) 
Section 2078 (Repealed) 
Section 2079 (Repealed) 
Sections 2101-2103 (Repealed) 

Section 2101 (Repealed) 
Section 2102 (Repealed) 
Section 2103 (Repealed) 
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CORPORATIONS CODE 
Section 6602 (Amended) Section 25310 (Amended) 

GOVERNMENT CODE 
Section 11513 (Amended) Section 19580 (Amended) 

HEALTH AND SAFETY CODE 
Section 3197 (Amended) 

Section 270e (Amended) 
Section 686 (Amended) 
Section 688 (Amended) 
Section 939.6 (Amended) 
Section 961 (Amended) 
Section 963 (Amended) 

PENAL CODE 
Section 1120 (Amended) 
Section 1322 (Repealed) 
Section 1323 (Repealed) 
Section 1323.5 (Repealed) 
Section 1345 (Amended) 
Section 1362 (Amended) 

PUBLIC UTILITIES CODE 
Section 306 (Amended) 

o 

printed ;n CALIFORNIA OFFICE OF STAl f:' J IIJN1IN( 

46607--604 8-65 
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